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NOTICE OF APPEAL 
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IN THE UNITED STATES COURT OF APPEALS 
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NOTICE OF INTENTION TO INTERVENE 
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[Filed Mar. 16, 1961} 
PREHEARING STIPULATION 


A. Counsel for all parties stipulate and agree that this case pre- 
sents the following issues, but do not concede the correctness of any factual 
or legal premise which may be implicit in the formulation of the issues: i 

1. Whether the Commission erred in holding that the author- 
ization challenged by Frontier was a license as described in Section 319(c) 
of the Communications Act and thus an authorization against which a pro- 
test under Section 309(c) of the Act could not be brought. 

2. Whether the Commission held that it lacked discretion to 
entertain the Frontier petition for reconsideration, and, if so, whether this 
was error. 

, 3. Whether the Commission erred in ruling that it would defer 
action on the question of Collier's eligibility as a common carrier to re- 
ceive the license in question. 

4. Whether the Commission erred in holding that Frontier's 
allegations that Collier would be engaged in unfair competition were not 
well pleaded and were deficient. 

5. Whether the Commission erred (a) in holding that Frontier 
had not alleged sufficient facts relating to Collier's conduct since the issu- 
ance of the construction permit in 1959 to warrant any further review of 
Collier's bona fides or qualifications, and (b) in failing, in reviewing the 
allegations, to give consideration to prior Collier conduct in the course of 
evaluating the more recent conduct of Collier. 

: 6. Whether the Commission erred in affirming a grant of modifi- 
cation of license to Collier on September 16, 1960, for the operation of 
facilities which Collier had in large part constructed without a permit from 
the Commission to do so. 


L Counsel for appellee and intervenor reserve the right to argue that Issue 
No. 6 is not properly before the Court. 
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7. Whether the Commission erred in failing to order a hearing 
on the Frontier allegations that injury to Frontier would in turn produce 
injury to the public which is dependent on service from Frontier's television 
station KSTF. 

8. Whether, in the circumstances of this case, the Commission 
erred in denying the Frontier application for review of the staff action grant- 
ing the Collier license application, (a) because the Commission gave no rea- 
sons for its action, and (b) because in view of the allegations in the Frontier 
petition the Commission's action constituted an abuse of discretion. 

B. Counsel for all parties further stipulate and agree that appel- 
lant's brief will be served and filed on or before June 15, 1961; the briefs 
of appellee and intervenor will be served and filed on or before August 4, 
1961; appellee's reply brief, if any, will be served and filed on or before 
August 18, 1961; and the Joint Appendix will be filed on August 31, 1961. 

In agreeing to the dates for the filing of briefs in this case, counsel for all 
parties have taken into consideration the circumstance that Commission 
action on certain related matters affecting the parties may alter the posture 
of this case. Since the case would not, in any event, be heard this term, the 
briefing schedule will not delay argument before the Court. , 

C. References to the record appearing in the various briefs of the 
parties may be to the page numbers of the original record certified to the 
Court in the above-entitled case. In the printing of the Joint Appendix, there 
wili be set forth, in addition to the consecutive numbering of the pages of 
the Joint Appendix, the original record page numbers in bold type and in- 
dented in a manner which will render it convenient for the Court to locate 
the pages referred to in the briefs. 

Respectfully submitted, 


/s/ Alan Y. Naftalin 
Counsel for appellant 


/s/ Max D. Paglin 
Assistant General Counsel 
Federal Communications Commission 


March 14, 1961. /s/ John P, Cole, Jr. 
Counsel for Intervenor. 
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ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulation dated March 14, 1961 pursuant to Rule 38(k) of the General 
Rules of this court, and the stipulation having been considered, the stipula- 
tion is hereby approved, and it is 

ORDERED that the stipulation dated March 14, 1961 shall control 
fruther proceedings in this case unless modified by further order of the 
court, and that the stipulation and this order shall be printed in the joint 
appendix. 


Dated: March 16, 1961 


[16] 
EXHIBIT NO. 2 
PROPOSED OPERATION 

The applicant proposes herein to extend the three-channel common 
carrier microwave radio relay system (Stations KAQ-79, 80 and 81) pre- 
viously authorized by the Commission to transmit signals of Denver, Colo- 
rado, television stations from a pickup point at Fort Morgan, Colorado, to 
community antenna systems at Sterling, Colorado, and Sidney and Kimball, 


Nebraska, in order to furnish service to Scottsbluff and Alliance , Nebraska. 
* * * * * 
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EXHIBIT NO, 5 


PUBLIC INTEREST CONSIDERATIONS 

The applicant proposes to establish a common carrier microwave 
relay system over which will be transported signals of the three major net- 
work television stations in Denver, Colorado, to the operators of community 
antenna television systems in Alliance, Nebraska, and Scottsbluff, Nebraska. 
Alliance, which is located in Box Butte County, Nebraska, has a population 
of approximately 12,000 persons. There is no television service available 
to the inhabitants of Alliance by normal means. Scottsbluff, located in Scotts- 
bluff County, Nebraska, has a population of approximately 18,000 in the town 
and immediate suburbs. The only existing television service available at 
Scottsbluff is from a slave station nearby which operated in conjunction with 
KFBC, Cheyenne. Both towns are beyond the range of any regular network 
broadcast stations by normal means. The City Council of Scottsbluff in the 
past has entertained applications from several interested parties who re- 
quested permits to construct community antenna systems on that town. How- 
ever, none have been consummated, since there is no signal available by 
normal means. 

The plan proposed by the applicant, therefore, will permit the instal- 
lation of community antenna service in both communities and the delivery of 
good quality television signals to the residents thereof. The applicant pro- 
poses to meet, to the best of its ability, all reasonable requests for service 
made to it by members of the public without discrimination in rates or 
services. 

The proposal of the applicant does not duplicate any Cee S com- 
mon carrier installations. 

November 29, 1957. 


6 
[39] 


United States of America 
FEDERAL COMMUNICATIONS COMMISSION 


RADIO STATION CONSTRUCTION PERMIT 
Common Carrier 


POINT TO POINT MICROWAVE KAS41 
of Service (Call Sign) 


Fixed - (Commensy Antenna) 1227-Ci-P-58 
ass of ion, (File No.) 
Name COLLIER ELECTRIC COMPANY 


Subject to the provisions of the Communications Act of 1934, sub- 
sequent acts, treaties, and all regulations heretofore or hereafter made 
thereunder, and further subject to the conditions set forth in this permit, in- 
cluding those contained on the reverse hereof, authority is hereby granted to 
construct a radio transmitting station to be operated as hereinafter described: 


Location of Station 


Antelope Hill, 61/2 Mi. East & 71/4 Mi. North of Bridgeport, (Merrill) 
Nebraska. Lat. 41 46 07 N., Long. 102 57 50 W. 


Transmitting Equipment 
Frequencies Points of Communication Degrees of Azimuth of Center 
(mc) and of Main Lobe of Radiation with 
Distance in Kilometers Respect to True North 
Degrees Minutes 
6135 6255 6375 Scottsbluff,Nebraska (57.9 Km) 280 40 
6135 6255 6375 Alliance, Nebraska (38.6 Km) 11 10 


Number of Authorized Power 
Transmitters Manufacturer and Type Emission (Watts) Output 


(3) Motorola, type FSTM-30 12000F5, 0.1 
; (MA-255-AB) 12000F9 


Obstruction Marking Specifications in accordance with Paragraphs 1, 3, 11, 
21 and 22 of FCC Form 715 attached. 


Operation of this station is governed by Part 21 of the Commission's Rules. 
Earliest date of commencement of construction January 14, 1958. 

Date of required completion of construction and expiration date July 14, 1959. 
Date of Grant January 14, 1958. 


By Direction of the 
FEDERAL COMMUNICATIONS COMMISSION _ 


/s/ Mary Jane Morris, Secretary 
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ALLIANCE, Neb., March 2, -- 
The City Council has granted a 
three-year franchise to Collier 
Electric Co. of Denver to install a 
cable television system, involving 
a microwave relay setup, in Alli- January 14, 1958 
ance. The operation will be known 
as the Alliance Community Tele- 9130 
vision Co. 


E. Stratford Smith, Esq. 
Smith & Pepper 
Perpetual Building 
1111 E Street, N. W. 

. Washington 4, D.C. 


Reference: File Nos. 1226-C1-MP-58 and 
(KAQ81) 


1227-C1-P-58 
Dear Sir: (KAS41) 


The Commission has this date granted the reference applications of 
Collier Electric Company which propose to extend the existing three station 
Collier system to provide service to the additional communities of Scotts- 
bluff and Alliance, Nebraska. The appropriate authorizations will be mailed 
in the next few days. 

It is noted, in connection with the reference applications, that Collier 
is negotiating with prospective subscribers at Alliance and Scottsbluff, which 
subscribers would have no direct or indirect connection with Collier. How- 
ever, if such negotiations fail, then Collier intends to operate the two local 
CATV cable systems at these locations itself. Collier proposes, in the re- 
ference application, to hold itself out as a common carrier and assume all 
the legal burdens and obligations accruing to such status. 

The Commission, in its Memorandum Opinion and Order released 
December 7, 1956, relative to the then pending applications of Collier Elec- 
tric Company and A T & T (Docket Nos. 11883 and 11884) observed that, as 
long as Collier held itself out as a common carrier and assumed the burdens 
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and obligations of such status, this would be all that would be required to 

be shown at the time the application was filed insofar as the proposed legal 
status of Collier as a common carrier was concerned. That determination 
was without prejudice to such future action as the Commission may take upon 
review of the facts after Collier has had a reasonable opportunity to imple- 
ment its public service offering. The reservations expressed by the Com- 
mission in connection with Colliers original 3 station system would, of 
course, apply equally to the enlarged operation. 


Very trnly yours, :."", 


ec: Collier Electric Company /3/ Fite 2 ane Morris 
700 West 13th Avenue ached 
Denver, Colorado 


Pink and 1 White - Miss Ferro 
BEH:cmm/d:CC 
9600 


[47] 
EXHIBIT NO. 1 
PROPOSED CHANGES IN OPERATION 

The applicant common carrier holds an outstanding authorization 
for Station KAS41 (File Number 1227-C1 -P-58). The construction permit 
for this station was issued on January 14, 1958. Subsequent events have 
forced the applicant to relocate the station. It is the purpose of the subject 
application to relocate the station to a point 1-1/2 miles Southwest of the 
presently authorized site and to make certain modifications, detailed herein, 
of the antenna installation. The applicant proposes to transmit to the same 
locations in Scottsbluff and Alliance, Nebraska, as presently authorized. 
However, it is also proposed to modify the receiving installations at Scotts- 
bluff and Alliance. 


* 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of 
COLLIER ELECTRIC COMPANY File Nos. 2670/2671-C1-MP-58 


For modification of construction 
permits for point-to-point micro- 
wave relay stations KAS-41 and 
KAQ-81 


In the Matter of construction 
permits of 


COLLIER ELECTRIC COMPANY File Nos. 1226-C1-MP-58 


for point-to-point microwave rel T227-C1 =P 08 


stations KAS-41 and KAQ -81, to 
serve Alliance and Scottsbluff, 
Nebraska 


PETITION FOR POSTPONEMENT OF 
CONSIDERATION AND FOR OTHER RELIEF 


* * * *x 


[63] 


7. At the time the original permits were granted for the Scottsbluff 
and Alliance links, Collier recognized in its applications that there were 
then no CATV systems operating in either Scottsbluff or Alliance, and it 
represented that if others would not build such systems, it would do so it- 
self. On approximately March 1, 1958, the City Council of Alliance granted 
permission to Collier to build a CATV system there. To date, the City of 
Scottsbluff has never granted a permit for the construction of a CATV sys- 
tem ia that city, and it is believed that there is no present likelihood that 
such permission will be granted in the foreseeable future. Without such 


permission, a CATV system cannot be built in Scottsbluff. 
* * * * 
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12. Postponement of action is also necessary to protect the con- 
tinued existence and operation in the public interest of Frontier's station 
in Scottsbluff. In the marginal economic position in which it finds itself, 
Frontier is 


[ 66] 
completely dependent for the continued financial feasibility of its operation 
upon the economic value to it of the centers of population within its service 
area, particularly Scottsbluff and Alliance, the two major cities. Scotts- 
bluff has always been essential to the KSTF operation and the additional ex- 
pense of construction and operation with its new facilities was predicated 
and will be dependent upon the benefit to be gained by serving the Alliance 
area, particularly the city itself. 

13. As the Commission has been frequently told by Frontier and 
others and as it has apparently recognized, at least ona preliminary basis, 
in Docket No. 12443, the effect of CATV system operations in these cities 
would be to add the populations of those cities to the populations served by 
the three network stations in Denver and to reduce drastically or completely 
to eliminate the economic value of that population to KSTF. The additions 
to the Denver populations would be so small in comparison with the popula- 
tions already served by those stations as to be insignificant to the Denver 
stations, but they are crucial to KSTF. From being the only station serving 
Scottsbluff and one of two stations serving Alliance, KSTF would find itself 
one of four stations serving Scottsbluff and one of five stations serving Al- 
liance, and to the extent that the CATV systems in Scottsbluff and Alliance 


were to adopt the policies of other CATV systems of discouraging their 
customers from maintaining receiving antennas capable of picking up the 
KSTF signals off the air, KSTF might find itself in a position of not being 
able to provide acceptable service to CATV customers in its own city or 
in Alliance. — 

- 14, The consequence of CATV operation in Scottsbluff or Alliance, 
by which, in effect, KSTF would find itself in a position of being unfairly 


2/ In addition, the mere fact that KSTF is ona high band and close to the 


11 : [68] 


CATV system may cause the KSTF picture over the CATV system to be un- 
satisfactory. See Exhibit E of "Petition to Designate Applications for Hear- 
ing" filed on April 29, 1958 by the Channel 7 Company against point-to-point 
microwave applications 2007-10-C1-P-58 filed by East Texas Transmission 
Company. 


[67] 
competed with by three Denver stations, would certainly be seriously detri- 
mental from an economic point of view. As a result, the operation of Sta- 
tion KSTF would be adversely affected and there would be a decline in the 
ability of the company to serve the public, and the serious danger that the 
station would eventually be forced off the air, as has already happened in 
this part of the country, and threatens increasingly to happen. 

15. These adverse consequences to Frontier would also result in 
harm to the public, because Station KSTF provides service to the public 
which cannot be duplicated by CATV operation. Station KSTF serves as an 
outlet for local self-expression for Scottsbluff and the surrounding area, 
providing substantial live programming. This function has consistently been 
considered by the Commission to be second in importance only to the pro- 
viding of a first broadcast service. A CATV system does not serve as an 
outlet for local self-expression, it serves only to relay signals from distant 
stations, sometimes, as would be the case here, from stations more than 


100 miles away in a different state. 
* * * 


[68] 


19. There should be a show cause proceeding for three reasons. 
First, representations which were made by Collier in its applications which 
were granted in January 1958 were misleading. Second, Collier would not 
be providing a common carrier service to Scottsbluff or Alliance, and there- 
fore it cannot lawfully hold permits or licenses to serve those points with 


the facilities assigned to the common carrier service. And third, the public 
* * * * * 
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interest requires that any CATV system in Scottsbluff and Alliance should 
not be permitted to utilize microwave facilities to pick up signals from the 
Denver network-affiliated television stations. 

20. In Exhibit No. 5 to the application filed December 6, 1957 for 
KAS-41 (File No. 1228-C-i-P-58), entitled "Public Interest Considerations,” 
Collier made a number of statements, the obvious purpose of which was to 
attempt to show that the public interest would be served by making the grants 
it requested in order to make possible CATV operation in Scottsbluff and 
Alliance , because only through CATV operation could the residents of those 
communities obtain television service. Thus, Collier stated that: 


"There is no television service available to the inhabitants 
of Alliance by normal means." 


21. This statement was deliberately misleading, if not actually un- 
true. At the time the Collier application was filed, Frontier had already 
been granted its application (BMPCT-4858) to improve its facilities so as, 
among other things, to prcvide a Grade B or better signal over Alliance. 
That application had been granted in October 1957, and construction had al- 
ready commenced as of the time the Collier application was filed. In addi- 
tion, an application had been granted for a new television station, KDUH-TV, 
at Hay Springs, Nebraska, which would provide a Grade B or better signal to 
Alliance, and that station was already in construction at the time of the Col- 
lier application, and commenced operation in February 1958. Furthermore, 
there has long been in hearing before the Commission an application for a 
television station to operate on Channel 13 at Alliance.’ On April 23, 1958, 
the Commission announced, contrary to the wishes of Frontier, that a deci- 
sion was to be prepared granting the Alliance television application. 


4 The applicant is Western Nebraska Television, Incorporated, Docket 
No. 12048. 
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The above facts make it clear that, at the time the Collier application was 
filed, as was or should have been known to Collier, television service by 
"normal means" from two television stations would be available to Alliance 
before any CATV system could commence operation there, and that there 
was a possibility of a third station, assigned to Alliance, eventually com- 
mencing operation. It was, therefore, completely misleading for Collier to 
attempt to give the impression that only by the Commission's authorizing 
microwave facilities to serve a CATV system in Alliance could the residents 
of that community be provided with television service. 

22. Exhibit No. 5 to the Collier application also stated that: 


"The only existing television service available at’ 
Scottsbluff is from a slave station nearby which 
operates in conuunction [sic] with KFBC, Cheyenne. 
Both towns are beyond the range of any regular net- 
work stations by normal means." 


The "slave station" referred to is station KSTF, which was operating asa 
regular television station providing local live programs to the Scottsbluff 
area at the time the Collier application was filed. It was completely untrue 
to state that both Scottsbluff and Alliance are beyond the range of any regular 
network stations by normal means, since KSTF is a regular network station 
providing those programs by regular means, and the Hay Springs station was 
about to begin operation. : 

23. Since the only public service justification given for the establish- 
ment of these microwave facilities was the absence of television service, 
particularly network service, by "normal means" to Scottsbluff or Alliance, 
and since the statements made in support of this attempted justification were 
either completely untrue or deliberately misleading, it is clear that the 
Commission should institute a show cause proceeding looking to the revoca- 
tion of those permits. This is true not only because there is no public serv- 
ice justification for the grants, but also because Collier itself affirmatively 
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misrepresented the facts to the Commission, an independent basis for re- 
vocation 

24. A show cause proceeding should also be instituted under Section 
$12(a) because the permits which are outstanding are for common carrier 
service and no such service would be provided by Collier. In substance, a 
common carrier must hold itself out to serve the general public with its 
facilities. This was recognized by Collier itself when it stated in Exhibit 
No. 5 that: 


"The applicant proposes to meet, to the best of its ability, 
all responsible requests for service made to it by members 
of the public without discrimination in rates or services." 


25. In fact, however, the only possible customer for the Collier facili- 
ties proposed by the applications and permits listed above is Collier itself. 
Collier would be its own customer in Alliance, since Collier is establishing 
the CATV system there. And, Frontier states on information and belief that 
there is no reasonable foreseeable prospect of any customer in Scottsbluff. 
Frontier also asserts on information and belief that, as an economic matter, 
it is completely impossible for there to be more than one CATV system in 
either Alliance or Scottsbluff, and that Collier has never believed that more 
than one CATV system would be its customer in any of the towns to which. 
its system runs or is proposed to run. Therefore, the microwave facilities 
sought by Collier were applied for and would be built for the sole purpose 
and with the sole intention of serving Collier itself. Thus a private, not a 
common carrier use is proposed, and the facilities sought , which are author- 
ized by Part 21 of the Commission's Rules which assigned 


OF Bates 
2’ Section 312(a) of the Communications Act provides in pertinent part as 
follows: 
"Any station license or construction permit may be revoked -- 
(1) for false statements knowingly made either in the appli- 
cation or in any statement of fact which may be required pursuant 
to Section 308; 


(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or per- 
mit on an original application..." 
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the frequencies in question for common carrier microwave use, cannot be 
used by a private carrier. 

26. In fact, it is doubtful at best whether Collier is performing a 
common carrier function through any part of its microwave system. Collier 
is its own customer in all of the cities its microwave facilities serve with 
one exception, and it is aware that there is no likelihood that there would be 
any other customers in those cities. A service whose customers are neces- 
sarily limited to the carrier itself and one other user is not a common car- 
rier service because there is no holding out to the public. Certainly, there 
is no common carrier use proposed for the facilities sought by Collier to 
serve Scottsbluff and Alliance. For these reasons there should be a show 
cause proceeding looking toward the revocation of these authorizations as 


not being common carrier facilities. 
* * * 


2 : : 

& Simultaneous with its grant of permits 1226-C1-MP-58 (KAQ-81) and 
1227-C1-P-58 (KAS-41) on January 14, 1958, the Commission addressed a 
letter to counsel for Collier in which it referenced the fact that Collier had 
set forth the possibility that it might be its own customer in Alliance and/or 
Scottsbluff, and also referenced the Commission's determination that it 
would accept Collier's claimed legal status as a common carrier "without 
prejudice to such future action as the Commission may take upon review of 
the facts after Collier has had a reasonable opportunity to implement its 
public service offering." Frontier submits that Collier has had such "rea- 
sonable opportunity" and that it is becoming increasingly obvious that it is 
not a common carrier, and cannot, by the very nature of the service provided, 
be one. Certainly it cannot claim such status with respect to the Scottsbluff 
and Alliance proposals, as Frontier is prepared to prove at a hearing. 
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[89] 
June 27, 1958 


Collier Electric Company 
700 West 13th Avenue 
Denver, Colorado 
Reference: Microwave Station KAS41 
File No. 2671-C1-MP-58 
Gentlemen: 


The Coast and Geodetic Survey of the United States , Department of 
Commerce has advised this Commission of the receipt of a notice dated 
June 6, 1958, from Mr. Robert Lewis of your company stating that you intend 
to start construction on June 9, 1958, of a "new" "permanent" 500 ft. trans- 
mitting antenna tower "as shown on FCC authorization" for radio station 
KSA41. The construction was identified as being in the vicinity of Bridge- 
port, and estimated date of structure completion was June 20, 1958. 

Inasmuch as the outstanding construction permit for station KAS41 
authorizes only the erection of a 300 foot tall antenna tower, which is at a 
different site,.we are at a loss to understand your representation to Coast 
and Geodetic Survey that you have FCC authorization for a 500 ft. tower. An 
explanation is requested. 

Section 319(a) of our Act provides in part that; ''No license shall be 
issued under the authority of this Act for the operation of any station, the 
construction of which is begun or is continued after this Act takes effect, 
unless a permit for its construction has been granted by the Commission." 
This provision of our Act is mandatory and the Commission has uniformly 
held that facilities constructed prior to grant of construction permit may 
not be used by permittee (see Alvin E. O' Konski, 8 R.R. 811). Since this 
construction appears to be the tower for which construction authority is re- 
quested in your application for modification of the construction permit for 
station KAS41, File No. 2671-C1-MP-58, now pending before this Commis- 
sion, further action on this application will be withheld pending full clarifica- 
tion of this matter. 

You are requested to immediately advise the Commission of the 
status of construction at station KAS 41, including full particulars of all 
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deviations, if any, from the terms of the current construction permit (File 


No. 1227-C1-P-57) and the representations made by you in connection with 
its issuance. If any departure therefrom has been effected, the identity of 
the person or persons responsible for ordering and making such change or 
changes should be revealed together with an explanation for such action in 
any instance : 
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where prior authority from the Commission is required. 

With respect to this tower, it is noted from our files that you have 
received from the Kansas City Regional Airspace Subcommittee , a copy of 
a telegram to the Commission stating that the Subcommittee had "no objec- 
tion" to the construction of the proposed tower. This expression of "no 
objection" does not constitute authority for construction under the Commis- 
sion's rules or the Communications Act. 

It is requested that, within 7 days from the date of receipt of this 
letter, your full reply be submitted, in duplicate, as an amendment to the 
reference application. The nature and timeliness of your reply may affect 
the action to be taken on your pending applications. 

Very truly yours, 
Mary Jane Morris 
Secretary 


: Engineer-in-Charge, Denver, Colorado 
Mr. Shumway - F.E.M.B. 
Smith & Pepper, (Mr. Jack Cole) 
Pink Copy - Miss Ferro 


BEH/FP:cmm/d:CC 
9600 
/s/ B.E.H. 


/s/ JIN by AAG per F.P. 
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REPLY OF FRONTIER BROADCASTING COMPANY 

TO COLLIER RESPONSE TO PETITION FOR POST- 

PONEMENT OF CONSIDERATION AND FOR OTHER 
RELIEF 


*x 
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Additional Reasons for Granting the Relief Requested 


* * * * * 


9. Frontier states on information and belief that Collier has 
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- proceeded to build Station KAS-41 in substantial accordance with its pend- 
ing application, rather than its outstanding permit, and has actually com- 
pleted construction of that station prior to Commission authorization. This 
constitutes clear, obviously deliberate, prior construction, in violation of 
Section 319(a) of the Communications Act, and it is obvious that: (a) Collier 
cannot be permitted to utilize the facilities it has constructed, WSAV, Inc., 
10 RR 402 (1955), and (b) an additional serious question is presented as to 
Collier's character qualifications and reliability to be a licensee of the 
Commission, and a hearing should be held to inquire into this matter. 

10. The outstanding permit for KAS-41 authorizes a tower structure 
300 feet in height above the ground to be located at 419 46'07" N, 102957' 
50"W. The pending application for KAS-41 proposes a 500 foot structure at 
41°46'06"N, 102° 58’ 32" W. Frontier can state on information and belief 
that Collier has built a structure in the vicinity of the proposed new site 4/ 
and that , based on visual inspection of the installation, which appears to be 
complete in all respects, the tower structure is considerably more than 
300 feet in height. Construction of these facilities commenced some time 
ago. Frontier can state that it has been underway since before June 15, 1958. 


q/ F 
— Frontier has been advised by the power company which was ordered to 
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install the power connections for the station that the coordinates of the 
Collier station which has been built, and which is on a different site from 
that at which the power was originally ordered, are 419 46' 00" N, 102° 
59'15" W, which represents a site different from both the permit site and 
the application site. Frontier has not yet itself confirmed the accuracy of 
these coordinates, and cannot therefore at this time state that Collier has 
built the station at a completely different site. 
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COLLIER ELECTRIC COMPANY 
700 West 13th Avenue 


Denver, Colorado 
* Oe ROKK 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25,D.C. 


Re: 9130 
Microwave Station KAS 41 
File No. 2671-C1-MP-58 
Dear Miss Morris: 


We are in receipt of your letter dated June 27, 1958, concerning the 
construction of a 500-foot tower in the vicinity of Bridgeport, Nebraska. 

It is true that a 500-foot tower has been erected at the site, as pro- 
posed in the above referenced application for modification of construction 
permit for Station KAS 41. This construction by Collier in advance of actual 
receipt of the Commission's grant of its application for modification was 
not with intent to disregard any law or any of the Commission's Rules or 
Regulations. Without realizing that its action might not be proper, Collier 
proceeded with construction under the impression that inasmuch as it is a 
permittee authorized to construct a station in the very near vicinity (File 
- No. 1227-C1-P-57) of the proposed relocated site, and that inasmuch as all 
of its qualifications to construct the over-all system, of which KAS 41 is 
only an intermediate relay station, had been passed upon, that the applica- 
tion for modification of the existing permit was merely in the nature of 2 
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formality informing the Commission of the slight relocation. The need for 
this relocation was occasioned by the fact that engineering for the original 
proposal was completed largely through the use of topographical maps which, 
it was found later, did not truly reflect actual terrain conditions and this 
minor change was made to provide optimum service. 

Collier was fully aware that a tower 500 feet in height must receive 
approval by the Regional Airspace Subcommittee and when it received word 
of "no objection" therefrom, Collier was under the impression that it was 
then authorized to erect the tower on the new site to a height of 500 feet. 
Collier has installed off-the-air pickup antennas on the tower and has been 
testing the quality of the signals of Television Station KFBC -TV, Scottsbluff, 
Nebraska, and KHPL-TV, Hayes Center, Nebraska, in order to determine 
the feasibility of picking up these signals at the tower site for delivery to 
the CATV system in Alliance, Nebraska. There has been no installation of 
any electronic equipment associated with the microwave system and Collier 
has ceased all construction since its receipt of the Commission's letter. 

Collier regrets that its action in this regard was not in strict com- 
pliance with the Commission's Rules. However, the mistake was the result 
of a failure to comprehend that a 
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modification of construction permit was subject to the same regulations as 


an application for any construction permit. There was never any intent to 
violate any of the Commission's Rules or to deceive any parties. This should 
be evident from the fact that Collier gave notice to the Coast and Geodetic 
Survey of the commencement and completion of construction of the tower. 
This it feels demonstrates the fact that the mistake was an honest one and 
resulted from a failure to comprehend the meaning of the law, As men- 
tioned above, receipt of the telegram from the Regional Airspace Subcom- 
mittee was mistakenly construed to clear the only obstacle to construction 
of the tower. 

Since receipt of the Commission's notice, Collier has discussed 
this matter with its Washington counsel and is fully cognizant of the fact 
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that the construction was undertaken without proper authority. It is hoped, 
however, that under these circumstances the Commission will issue the 
construction permit as requested. Failure to do so would result in substantial 
delay in furnishing television service to Alliance, Nebraska, and, of course, 
would result in very substantial expense to Collier. As a licensed common 
carrier, Collier has always sought to operate to the best of its ability in 
compliance with the Commission's Rules and Regulations. Because of this 
incident, steps have been taken to assure that inadvertent or unrealized 
violation of the Commission's Rules cannot result in the future. All Collier 
personnel involved in the operation of its common carrier facilities have 
recently been thoroughly indoctrinated in the applicable provisions of the 
Commission's Rules as advised by counsel. 

It is respectfully submitted that this construction was occasioned 
by completely honest failure to realize that it was, in fact, in violation of 
law. Since the rights of no other parties have been effected and because of 
the measures taken to insure no future violations of the Commission's Rules 
and Regulations, it is believed that the Commission might appropriately 


grant the application for modification of construction permit of Station KAS 


41 as requested. 
Respectfully submitted, — 
COLLIER ELECTRIC COMPANY 
By: /s/ Karl O. Krummel, Partner 
[JURAT the 7th day of July, 1958] 


September 19, 1958 


Collier Electric Company 9130 
700 West 13th Avenue 
Denver, Colorado 


Reference: File No. 2671-C1-MP-58 
Gentlemen: 

Reference is made to our letter of June 27, 1958, relative to the 
status of the construction of station . KAS41, and requestion full particulars 
of all deviations, if any, from the terms of the current construction permit 
(File No. 1227-C1-P-58). Your reply, under oath, dated July 7, 1958, ad- 
vised that a 500 foot tower had, in fact, been constructed at a site other 
than authorized. You further stated that "There has been no installation of 
any electronic equipment associated with the microwave system and Collier 
has ceased all construction since its receipt of the Commission's letter.” 

On August 26, 27 and 28, 1958, an inspector from the Commission's 
Denver, Colorado office inspected the reference facility and found that the 
installation is as follows: 

“The installation consists of a 500 foot tower correctly painted 
and with 300 mm beacons at the top and mid-point. Obstruction 
lights are installed at the three-quarter point but such lights have 
not yet been received for the one-quarter height point. A reflector 
for receiving Sidney is mounted at the top of the tower and one for 
transmitting to Alliance is mounted at about the mid-point. A small 
(about 14" x 26") unpainted block building near the tower has two 
microwave dishes on top pointed upward toward the reflectors. 

‘Inside the building are installed three Motorola transmitters, 
Model MA-255-AB, Type FSTM-30 for transmitting to Alliance on 
6135, 6255 and 6375 Mc. Three Motorola receivers, Model MA-256- 
BB are installed for receiving Sidney on 6175, 6295 and 6415 Mc. 
Power lines are run and connected. 

"The installation was said to be complete except for the following: 
One section of wave guide from the transmitters to the transmitting 
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"dish, modification of the Alliance reflector, communication wiring 
inside the building, monitors, patch panels, off the air receiving 
equipment and test equipment and the installation of eme rgency power 
supply equipment. 
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"Outside the building, some grading will be done, the building 

will be painted, the property fenced and the access road will be im- 

proved. , 

"Work on this installation was said to have been started on May 

7, 1958 and stopped on July 1, 1958.” 

Based on the above statement, there appears to have been consider- 
able construction and installation of electronic equipment, building roads, 
power lines, etc. in addition to the 500 foot tower. You are, therefore, re- 
quested to advise immediately of the reasons, if any, for your failure fully 
and exactly to report the complete status of construction in your letter of 
July 7, 1958. In addition, you should identify the person or persons respons- 
ible for ordering the construction indicated above, together with any pertinent 
explanation you may care to make on such construction and the statements 
in your letter of July 7, 1958. 

The inspector also reports that the installation does not appear to 
agree with any of the coordinates which have been furnished to the Commis- 
sion in your application for the original construction permit or the applica- 
tion for modification of that permit. Accordingly, the coordinates should be 
checked by a qualified engineer and appropriate corrections filed to the re- 
ference application. 

It is requested that, within 15 days from the date of this letter, your 
full reply be submitted, in duplicate, under oath or affirmation as an amend- 
ment to the reference application. Further action in respect to this matter 
will be considered upon review of the statements and explanations filed. 

Very truly yours, 


Mary Jane Morris 
Secretary 
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[Rec'd Sep 25, 1958 -F.C.C.] 
REQUEST FOR HEARING 


Frontier Broadcasting Company files herewith, by its attorneys, its 
Request that the above-entitled application be designated for hearing, and 
that Collier Electric Company be required in the same hearing to show cause 
why its above-entitled construction permits should not be revoked. In sup- 
port of this Request the following is set forth: 

1. In its earlier pleadings in this proceeding, Frontier has set forth 
a number of reasons why Collier is not titalified to operate as a common 
carrier licensee of the Commission. Included among the reasons given for 
Collier's lack of qualifications was the fact, set forth by Frontier and con- 
ceded by Collier, that Collier had constructed the KAS-41 500-foot tower 
without having obtained Commission authorization for such construction, 
contrary to the provisions of the Communications Act. 

2. In its Response, filed July 14, 1958, Collier attempted to justify 
its unauthorized construction as "wholly predicated upon a mistake in fact.” 
(Para. 4). This "mistake" was claimed by Collier to have been caused by 
receipt of a telegram, dated June 6, 1958, from the Regional Airspace Sub- 
committee stating 


[108] 
it had no objection to the construction proposed by Collier in its above- 
entitled application. Collier, which has for some time been a licensee of the 
Commission and which obtained its original authorization for the microwave 
system, of which the stations listed in the caption are a part, only after a 
lengthy hearing before this Commission, takes the position that it was under 
the impression that the Airspace Subcommittee could give authorization for 
construction and that such authorization was not required from this Commis- 
sion. Such a statement is incredible on its face, since every licensee knows 
that construction is authorized only by this Commission. But even if the 
statement were true, it would hardly advance Collier's cause, since it would 
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reveal an almost unlimited ignorance of and indifference to the requirements 
of the Communications Act and the Commission's Rules, an ignorance and 
indifference rendering Collier unfit to be a licensee. 

‘3. Furthermore, as the attached affidavit of William C. Grove estab- 
lishes, Collier actually commenced construction of the proposed station be- 
fore receipt of the June sixth telegram, and therefore its whole effort at 
justification becomes completely untenable. It is thus clear that Collier's 
efforts to justify itself only increase the necessity of determining at a hear- 
ing the full facts surrounding this premature construction, and 2 complete 
record must be made to determine whether Collier is qualified to be a licensee. 
In this connection it should be noted that, as is shown by the attached affidavit, 
Collier proposes to provide its CATV subscribers with the signals of Station 
KSTF, licensed to Frontier, despite the fact that Frontier has consistently 
refused to authorize such use. One reason for this refusal has been the fact 
that the signal of Frontier stations over other CATV systems operated by 
Collier have been degraded. Collier's actions in unlawfully taking the signals 
of KSTF and other stations cast further doubt on its fitness to be a licensee, 
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4. The attached affidavit of William C, Grove provides additional 
details concerning the illegal construction of Station KAS-41, and is being 
provided to assist the Commission in obtaining as much information as pos- 
sible about this construction. It is submitted, however, that the full details, 
and particularly the facts as to the intent of Collier, can only be elicited at 
a hearing. | 

Respectfully submitted, 

FRONTIER BROADCASTING COMPANY 
By: /s/ Bernard Koteen 

By: /s/ Alan Y. Naftalin 


Koteen and Burt 
836 Wyatt Building 
Washington 5,D.C. 


September 25, 1958 Its Attorneys 
[Certificate of Service] 
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AFFIDAVIT OF WILLIAM C. GROVE 

William C. Grove, being duly sworn, deposes and states as follows: 

1. My name is William C. Grove. I am Treasurer, General Manager, 
and Technical Director of Frontier Broadcasting Company, which is the li- 
censee of broadcast stations KFBC and KFBC-TV in Cheyenne, Wyoming 
and television station KSTF in Scottsbluff, Nebraska. The purpose of this 
affidavit is to provide information concerning the construction by Collier 
Electric Company of Microwave Station KAS-41. All of the information set 
forth below has been gathered by me or by members of the Frontier organi- 
zation under my direction and supervision, and all of the statements set forth 
below are true and correct to the best of my information and belief. 

2. Based on physical :inspection by members of my staff I can state 
that a Collier tower approximately 500' in height has been built. The tower 
site has been located as accurately as possible on the USGS Topographical 
Quadrangle map for that area, and it appears from this map that the tower 
is located within a few hundred feet, that is, within a few seconds, of 41° 
46'06" N, 102958’ 32" W, the site proposed by Collier in its now-pending 
application (File No. 2671-C1-MP-58) for Station KAS-41. The site of the 
tower is definitely not the site, 41°46'07" N, 102957'50" W, authorized Col- 
lier in Permit No. 1227-C1-P-58, and the height of the actual tower, approxi- 
mately 500’, corresponds with the pending application not the outstanding 
permit, which called for a 300’ tower. I am in general agreement with Col- 
lier’s partner , Mr. Krummel, who indicated in his letter of July 7, 1958 to 
the Commission that the topographical maps, which are quite old, do not 
accurately indicate terrain conditions, and for 
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this reason I am of the opinion that the Collier tower is not located at the 

coordinates specified in the now pending application, unless the tower site 

was located on the basis of an actual survey, which I believe was not the case. 
3. On July 21, 1958 a member of my staff inspected the Collier tower 
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site. At that time it was seen that the guyed tower, consisting of 25 
sections of approximately 20' in height each, mounted on a concrete base, 


was completely built. It was also observed that a receiving microwave 
reflector was mounted at the top section of the tower, a transmitting 


microwave reflector was mounted at approximately the middle (thirteenth 
section) of the tower, and two microwave reflectors were mounted on the 
roof of the concrete block building adjacent to the tower base. The build- 
ing was completely built. It was locked and had hooded ventilation ports 
but no windows, so it was impossible to see inside, but from the appear- 
ance of shipping crates and boxes scattered around the area, the staff 
member, an engineer, formed the opinion that some or all of the trans- 
mission and other electronic equipment for the station had already been 
installed in the building. The Collier letter to the Commission of July 7, 
1958 contained the following statement: 


"Collier has installed the off-the-air pickup antennas on the 
tower . . . There has been no installation of any electronic 
equipment associated with the microwave system and Collier 
has ceased all construction since its receipt of the Commis- 
Sion's letter [ of June 27, 1958]." 


If that statement was true when it was made, it appears that: construction 


was resumed thereafter. 
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4. The Collier site was also inspected earlier, on June 12, 1958. At 
that time it was seen that the building was largely built, the footings for the 
tower guys had been installed, and all 25 of the steel sections for the tower 
were on the ground at the site. Photographs illustrating the extent of con- 
struction were taken at that time, and copies of these photographs are at- 
tached to this Affidavit as Attachment A. On the basis of other information 
I can state that the guy wire footings were installed some time before June 
11, 1958. I have had considerable experience supervising the construction 
of towers and transmitter buildings, and it is my opinion, based on that ex- 
perience and the information I have as to the state of construction at the 
Collier site in early June 1958, that construction at that site commenced 
prior to June 5, 1958. It is also my opinion that the materials for the construc- 
tion, particularly the tower sections, were ordered earlier than that, and, based 
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on information Frontier obtained from the power company, the Chimney Rock 
Public Power District, with offices at Bayard, Nebraska, I can state that at 
some time prior to June 5, 1958 Collier entered into a contract for power at 
the site of the tower it has now built, and made a substantial payment in ad- 
vance for power. The power hookup was made on June 16, 1958. 

5. I state on information and belief that Collier is now providing the 
signals of Station KSTF to its CATV customers in Alliance, Nebraska, or 
soon will be and that it plans to make use of station KAS-41 in this connec- 
tion. Frontier has repeatedly advised Collier that-it forbids such use, most 


- recently in 
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a letter dated July 21, 1958, 2 copy of which is Attachment B to this Affidavit. 
Respectfully submitted, 
/s/ William C. Grove 

[JURAT the 28th day of August, 1958] 


[116] 
[Rec'd Oct 14 1958 -FCC] 
COLLIER ELECTRIC COMPANY 
700 West 13th Avenue 
Denver, Colorado 


xee Ke 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 


Re: 9130 
Microwave Station KAS 41 
File No. 2671-C1-MP-58 
Dear Miss Morris: 


This is in reply to your letter of September 19, 1958, concerning 
certain construction of Station KAS-41 located in the vicinity of Bridgeport, 
Nebraska. 

Referring to the Commission's original letter of June 27, 1958, it 
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was believed that the Commission's interest with regard to electronic equip- 
ment centered on the status of transmitting equipment and Collier's state- 
ment of July 7, 1958, was submitted on this basis. The statement contained 
in our letter of July 7 that "there has been no installation of any electronic 
equipment associated with the microwave system" was made on the premise 
that placing the equipment in the building in a storage condition did not, in 
fact, constitute "installation." The Commission is also informed that all 
transmitting and receiving equipment was at the time of receipt of the Com- 
mission's original letter, and still is, in a storage condition encased in plio- 
film protective coverings to avoid damage from moisture and dust, since 
the water proofing of the building is not completed, nor is the roof properly 
sealed, nor ventilation openings completed. Electrical wiring in the build- 
ing, installation of tower lighting control equipment, and electric service 
was necessary to light the tower in accordance with CAA requirements, 
This work was accomplished in the interests of aircraft safety and for no 
other reason. However, no transmitting equipment has been energized. 

Contracts for the tower and building as well as arrangements for 
electric service were awarded upon receipt of the original construction per- 
mit. The materials and workman were on the job and construction was near 
completion when the FCC letter of June 27 was received; at this time all con- 
struction on the microwave facility was stopped. , 

The "road" referred to by the inspector is, in fact, only the path fol- 
lowed by vehicles between the county road and the tower site, There has as 
yet been no road construction of any kind. 

The wave guide manifold for both the receivers and the transmitters 
at the site was bolted in place and the ends sealed to prevent entrance of 
moisture and dust into tae R.F. equipment. Neither the transmitting nor 
the receiving antenna systems have been adjusted for operation. It is further 
noted that the station is in an area of severe dust storms and protection of 
the equipment is essential. 
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Parabolic antennas were set in place on the roof of the building to 
protect them against vandalism from hunters or possible damage from stray 
cattle since they were received from the manufacturer in opencrates, The 
reflectors were mounted on the tower for the same reason as well as the 
fact that mounting was a part of the tower construction contract. Mounting 
these antennas at a later time would have involved a considerable expense 
as well as delay, and failure to do so would have subjected them to possible 
damage or destruction. 

It is respectfully pointed out that the Commission's letter of June 
27 requested particulars of all "deviations, if any, from the terms of the 
current CP.” In reply to this letter it was felt that the only "deviations" 
were those of tower height and location. For this reason, it was not believed 
that every detail of construction was desired by the Commission. 

Again, it is reiterated that the changes in the location of the station 
and in the tower height were mistakenly regarded as a minor modification. 
This was particularly so inasmuch as the area is desolate, sparsely in- 
habited, extremely isolated, and due to the fact that the CAA had indicated, 
prior to any erection, that they would interpose no objection either with re- 
gard to the new location or the revised height. 

With regard to the Commission's question concerning the respons- 
ibility of ordering the subject considered construction, it cannot be said that 
any party or parties are "responsible." Prior to the granting of the original 
construction permit, tower and building contracts were prepared, prices and 
delivery on equipment were secured and all arrangements were made to pro- 
ceed expeditiously with the work upon receipt of the construction permit. 
These actions were taken without any preconceived intent to disregard any 
laws or regulations. After the construction permit was issued it was then 
determined that the maps of the area, which were relied upon to establish 
the system, did not truly reflect actual terrain conditions. Therefore , a 
physical survey was run and it was then determined that the site would have 
to be slightly relocated. The necessary application for modification was 
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prepared and filed. As mentioned previously , work started upon the receipt 
of the CAA clearance report on the mistaken assumption that Collier had re- 
ceived all necessary approval. Since the changes involved were regarded as 
minor, to be handled as a "request for modification of CP", there was no 
“person or persons responsible for ordering construction.” Such construc- 
tion from beginning to its termination, although now known to be in error, 
was carried out in the ordinary course of business. It was incidental to the 
completion of the overall system. 

There has never been any intent whatsoever on behalf of Collier to 
withhold any facts of this matter from the Commission. Collier sincerely 
regrets any misunderstanding between it and the Commission with regard to 
the meaning of its letter of July 7, 1958. Collier wishes to reiterate the com- 
plete factual nature of its mistake; as previously pointed out, the receipt of 
the CAA notice was taken as a full approval. 
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It is respectfully pointed out that Collier did have a construction per- 
mit for Station KAS-41 as required by Section 319(a) of the Communications 
Act of 1934, as amended. Its pending application was assigned a file number 
denoting a request for modification of an existing construction permit. If, as 
the Commission suggests in its letter of June 27, 1958, Section 319(a) of the 
Act is to be so literally interpreted as to be mandatory and not to avail itself 
of discretion, then it is respectfully submitted by Collier that such a literal 
interpretation of 319(a) would make that Section applicable to only an "applica- 
tion for a construction permit" inasmuch as there is express mention of 
“construction permit" yet no mention or. even implication of an application 
for "modification" of permit. 

This reasoning is even more cogent when it is pointed out that Sec- 
tion 308(a) of the Act expressly provides for applications for "modifications" 
of construction permits. This is not to argue that the Commission lacks the 
authority to deny an application for modification of permit where there has 
been certain "unauthorized" construction. It is, however, submitted that 
whether to grant or to deny is within the discretion of the Commission. In 
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every prior case of denial of a grant on grounds of premature construction 
the application was for a construction permit; there are no cases denying an 
application for "modification” of an existing permit. It appears clear that 
the intended purposes of Section $19(a) are to discourage applicants from 
making large investments and using such investments as an "improper pres- 
sure” on the Commission's licensing authority, particularly so with regard 
to "wave length” selection. (See In re Applications of WSAV, Inc., et al., 

10 RR 402, (1955), containing a discussion.of the legislative history of S 
319(a) at page 430i). In Collier's case there has been a deviation from the 
permit as issued; however, the fact is that the Commission has issued a 
permit for Station KAS-41 and this fact alone distinguishes Collier's situa- 
tion. Again, it is reiterated that construction of a facility without regard to 
the terms of the authorization cannot, and does not, require that the Com- 
mission authorize the operation of that facility. It does, however, permit 
the Commission to take all of the surrounding circumstances into considera- 
tion and to arrive at a decision based upon the merits of the individual case. 
It appears clear that such reasoning with regard to Section $19(a) has, in 

the past, been applied by the Commission and that discretion has been freely 
exercised. 

A situation involving Mid-Valley Pipeline Co. of Longview, Texas, 
which confronted the Commission in 1951 appears to be directly in point 
with the subject situation. On November 28, 1951, the Commission released 
a letter to Mid-Valley Pipeline Co. (See 7 RR 799) concerning its pending 
application for modification of construction permit of Industrial Radio Sta- 
tion KIB-94 where the applicant, in anticipation of receipt of authority , had 
deviated from the terms of its original existing construction permit by 
changing the location of its site by approximately 3 miles and by raising the 
height of its tower, and, in addition, had actually engaged in microwave 
transmission for several months at the completely constructed facility. 

The Commission, in granting the application for modification of construc - 
tion permit, stated: 
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"In view of your representation, however that these actions were taken 
without preconceived intent to disregard requirements of law, that the 
violations occurred under the press of circumstances incidental to 
the completion for operation of an extensive oil Pipe line and micro- 
wave radio system of which Station KIB-94 was a single element, and 
that operation of Station KIB-94 was terminated as soon as the un- 
authorized nature of its operations was made clear, no further action 
is contemplated in this matter . . " 

Furthermore, in the case of Mid-Valley Pipe Line Co., the Commis- 
sion's attention is respectfully invited to the fact that the site upon which the 
tower was erected had not received Air Space approval and that inasmuch as 
the station had engaged in actual radio transmission there was also raised a 
question of possible violation of Section 301 of the Act involving unauthorized 
transmission. It is respectfully submitted that, if different from Collier's 
situation, the circumstances involved in Mid-Valley's case were more severe, 
However, it is agreed that the Commission did arrive at an equitable and 
proper conclusion by taking under advisement all relevant circumstances 
such as the question of willfulness of the wrongful conduct, the flagrancy of 
the violation, the premeditation involved, and etc. 

It is emphasized, however, that Collier is now fully cognizant that it 
Should not have undertaken construction and it wishes to assure the Commis- 
sion that it is familiar with the obligations of a licensee under the Communica- 
tions Act of 1934, as amended, and the Commission's Rules and Regulations. 
Steps have been taken to assure that any such inadvertent or unrealized viola- 
tion cannot occure in the future, It is furthermore emphasized that Collier 
has at no time desired to misinform, or to inform less than fully , the Com- 
mission in this or any other matter. Collier sincere ly regrets any misunder- 
standing which resulted from its letter and assures the Commission that any 
misunderstanding was purely unintentional. 

An engineer is currently conducting a survey of the area to establish 
the correct coordinates of the site. A formal amendment in this regard will 
be forthcoming within several days. 
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In view of the foregoing it is respectfully requested that the applica- 
tion for modification of Station KAS-41 be granted. 
Respectfully submitted , 
COLLIER ELECTRIC COMPANY 
By: /s/:J. E. Collier 
[SURAT the 13 day of October, 1958] 


April 14, 1959 


Collier Electric Company 
700 West 13th Avenue 
Denver, Colorado 


Attention: Mr. Karl O. Krummel 
Reference: File Nos. 2670-C1-MP/L-58 
2671-C1-MP-58 
Gentlemen: 


The Commission has carefully reviewed the above-indicated appli- 
cations and the documents and circumstances relating to the unauthorized 
construction of the facilities which are the subj ect of such applications. 

After such review, it has been decided to authorize the issuance of your re- 
quested construction permits and the related documents will be mailed to 
you under separate cover within the next few days. 

While the Commission is satisfied that your unauthorized and pre- 
mature construction in yiolation of our applicable rules and regulations was 
unintended, it is apparent that such action was the result of inadequate super- 
vision of your radio activities and insufficient comprehension of the Commis- 
sion's procedures and the requirements of the Act and the rules and regula- 
tions. In this connection, we rely upon your assurances that all necessary 
steps have been taken to prevent future violations of the Act and the rules. 

The record of this matter will be made a permanent part of your sta- 
tion files and will be given further consideration in the future in the event 


that such consideration is pertinent to any further transactions. 
Very truly yours, 


** * Mary Jane Morris, Secretary 
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April 14, 1959 


Frontier Broadcasting Company 
2923 East Lincolnway 9130 
Cheyenne, Wyoming 
Reference: Collier Electric Company 
File Nos. 2670-C1-MP/L-58 
2671-C1-MP-58 
Gentlemen: 


The Commission has carefully considered the documents which you 
have filed objecting to a grant of the above-indicated applications of Collier 
Electric Company. 

In this connection, it has been determined that the unauthorized con- 
struction effected by Collier Electric Company does not, per se, effect a bar 
of the grant of such applications. The Commission has also considered your 
other allegations concerning the alleged disqualification of Collier Electric 
Company to be a licensee of the facilities and has determined that the mat- 
ters you have raised are without substance in this regard. Finally , in light 


of our determination of the proceedings in Docket No. 12443 on this date (a 


copy of the decision is herewith enclosed for your convenience), there is no 
further bar to a grant of these applications. Accordingly, the applications 


have been granted. 
Very truly yours, 


Mary Jane Morris, Secretary 


[205] 

[Rec'd Sep 14, 1960 -FCC] EXHIBIT NO.1 
LICENSE MODIFICATION 

The instant construction permit was granted on April 14, 1959, and 
expires by its own terms on October 14, 1960. The construction permit 
authorized communication to the towns of Alliance and Scottsbluff, Nebraska. 
On May 18, 1959, the Commission issued a license to cover in part the 
communication to Alliance thus retaining the point of communication at 
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Scottsbluff in permit status. The instant application is to complete the sys- 
tem in whole as originally authorized and to request a license to cover. 

In answer to questions 3(f) and (g) the following is submitted: 

The filed location of the Scottsbluff received is adjacent to two street 
intersections marking the city limits. However, in order to comply with 
local zoning laws the receiver installation is located 54 feet west and 157 
feet south of the street intersection placing it this amount outside the city 
limits of Scottsbluff. 

Additionally , the customer of the carrier taking receipt of the trans- 
mitted intelligence at the Scottsbluff receiver is a CATV system serving 
Gering, Nebraska. 

There are no other changes. 


[206] 
United States of America 
FEDERAL COMMUNICATIONS COMMISSION 


RADIO STATION LICENSE 
Common Carrier (As Modified) 


POINT TO POINT MICROWAVE KAS41 
(Nature of Service) (Call Sign) 


Fixed - (Video) 646-C1-ML-61 
80 on (File No.) 


Name - COLLIER ELECTRIC COMPANY 

Subject to the provisions of the Communications Act of 1934, subse- 
quent acts, and treaties, and all regulations heretofore or hereafter made 
by this Commission, and further subject to the conditions and requirements 
set forth in this license, the licensee hereof is hereby authorized to use and 
operate the radio transmitting facilities hereinafter described for radio com- 
munication for the term beginning September 16, 1960, and ending February 


1, 1961. 
Location of Station . 


Antelope Hill, Approx. 7.5 Mi. NE of Bridgeport, (Merrill) Nebraska. Lat. 
41 46 11 N. - Long. 102 58 44 W. 
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Transmitting Equipment 


Frequencies Points of Communication Degrees of Azimuth of Center 
(Mc) and Of Main Lobe of Radiation with 
Distance in Kilometers Respect to True North 
Degrees Minutes 


6135 6255 6375 Scottsbluff, Nebraska(57.73 Km) 280 00 
6135 6255 6375 Alliance, Nebraska (40.63 Km) 17 00 
Number of 3 Authorized Power 
Transmitters Manufacturer and Type Emission (Watts) Output 

(3) Motorola, type FSTM- 12000F5, 0.1 

30 (MA-255-AB) 12000F9 

Obstruction Marking Specifications in accordance with Paragraphs 1, 3, 4, 
13 and 21 of FCC Form 715. 

Operation of this Station is governed by Part 21 of the Commissions’ 
Rules. 

This license is issued on the licensee's representation that the state- 
ments contained in licensee's application are true and that the undertakings 
therein contained, so far as they are consistent herewith, will be carried out 
in good faith, The licensee shall, during the term of this license, render 
such service as will serve public interest, convenience, or nécessity to the 
full extent of the privileges herein conferred. 

This license shall not vest in the licensee any right to operate the 
station nor any right in the use of the frequencies designated in the license 
beyond the term hereof, nor in any other manner than authorized herein. 
Neither the license nor the right granted hereunder shall be assigned or 
otherwise transferred in violation of the Communications Act of 1934. This 
license is subject to the right of use or control by the Government of the 
United States conferred by Section 606 of the Communications Act of 1934. 

By Direction of the : 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F, Waple 
Acting Secretary 
Date of Grant: September 16, 1960. 
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COMMON CARRIER LICENSE BR. 
September 28, 1960 


Koteen and Burt | 9130. 
1000 Vermont Avenue, N. W. ‘ 
Washington 5,D.C. 


Attention: Alan I. Kaftalin, Esq. ~ 
Reference: Collier Electric Company. - 
File No. 646-C1-ML-61" © 
Station KAS 41. 
Gentlemen: 


In connection with the September 16, 1960. grant of the reference . 
application for license to communicate with Scottsbluff, Nebraska, we have 
considered your position for hearing and related documents pertaining to , 
the issuance of authority for Collier Electric Company to communicate with 
a terminal point at either Gering or Scottsbluff, Nebraska. Through inad- 
vertence, neither this letter nor notice of the grant of the license was given 
in the regular course at the time of grant. We regret this oversight. How- 
ever, no prejudice will result, since your time to seek further relief will 
run from date of public notice of the motion, which will be this week. 

As a communication common carrier, Collier Electric Company is 
obligated to offer service without discrimination to any member of the 
general public making reasonable request for such service. Since the sub- 
ject application for license covered the terms of the outstanding construc- 
tion permit for a terminal at Scottsbluff, Nebraska, the change of subscriber 
to the adjacent community of Gering would not appear to be material to its 
consideration. You appear to construe the radio terminal point (Scottsbluff) 
as equal to the subscriber's place of operation. This is a misconception. | 
The fact that the radio terminal in this case is at a location designated as 
"Scottsbluff" is coincidental, and not limiting in effect; i.e., the carrier 
is free to give service to any subscriber desiring it from that terminal and, 
indeed, is obligated to do so. 

Since your client, Frontier Broadcasting Company, operates Station 
KSTF in the Scottsbluff-Gering area, which your petition concedes as being 
an integrated service and market area, it would appear that any proper 
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protest against the Collier Electric Company authorization would have been 
timely directed against the initial construction permit providing for a Scotts- 
bluff terminal, in accordance with Section 309(c) procedure. 

Very truly yours, | 


Ben F. Waple 
Acting Secretary 
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[Rec'd Nov 1, 1960 -FCC] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of ) 
COLLIER ELECTRIC COMPANY (KAS-41) } File No. 646-C1-ML-61 


For modified license to serve terminal at ) 
Scottsbluff, Nebraska, in order to provide ) 
service to a CATV system in Gering, ) 
Nebraska ) 


PROTEST , PETITION FOR RECONSIDERATION 
AND REHEARING, AND APPLICATION FOR 
REVIEW OF DELEGATED STAFF ACTION 


* * * 


[218] 


Reasons Why the Grant Was Improperly Made or 
Would Otherwise Not Be in the Public Interest 

A. Collier is Not and Would Not Be a Common Carrier 

8. Through the above-entitled application Collier has sought exten- 
sion of its present microwave system, which operates on frequencies as- 
signed exclusively to communications common carriers, and Collier's sole 
claim to eligibility for a grant of this application, or for continued operation 
of any portion of its system, is as a purported common carrier. But Collier 
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has not been in the past, is not now, and will not be for the foreseeable future, 
a bona fide common carrier. 

9. Collier is not a common carrier because in fact it has not been 
serving the public as a carrier for hire. Instead it owns all of its "customers" 
and it is, therefore, a private carrier. This is equally the case with the Ger-- 
ing CATV system as with all of the other CATV systems served by the Collier 
microwave system. 

10. In an opinion released December 7, 1956, the Commission faced 
this very problem with respect to Collier, which at that time proposed to 
serve at least one customer other than itself. The Commission expressed 
the following view: 

"Collier has not heretofore functioned as a communications 
common carrier. In the instant situation, it proposes initially to 

serve at least one organization in which it has no direct or indirect 

financial interest and it proposes to hold itself out as a common car- 

rier and assume all the legal burdens and obligations accruing to 

such status. This is all that can be required to be shown at this time 

in so far as the proposed legal status of the applicant as a common 

carrier is concerned. ... Parenthetically, however, we wish to note 
that our present determination in this regard is without prejudice to 
such later determination as we may make upon a review of the facts 
after Collier has had a reasonable opportunity to implement its public 
service offering. Thus, for example, at some reasonable future date 

the Commission might ascertain and determine whether there is a 

continuing need for either its holding out as a common carrier or its 

operation as a common carrier.” Collier Electric Co., 14 RR 848, 

850-51. 
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On July 12, 1957, Collier was granted authorizations for its initial "common 
carrier" microwave system (see Collier Electric Co.,15 RR 428a, 444), 
and it proceeded to build and operate that system. On January 14, 1958, 

the Commission granted Collier permits to extend its operation by the 
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addition of station KAS-41, and on the same day it addressed a letter to 
counsel for Collier, calling attention to its opinion which had been released 
on December 7, 1956, and the determination there made as to Collier's 
legal status. The letter went on to say: 

"That determination was without prejudice to such future action as 
the Commission may take upon review of the facts after Collier 
has had a reasonable opportunity to implement its public service 
offering. The reservations expressed by the Commission in con- 
nection with Colliers [sic] original 3 station system would, of 
course, apply equally to the enlarged operation.” : 

11. More than three years have elapsed since Collier was author- 
ized to build its initial system, and almost three years have passed since 
KAS-41 was originally authorized. But Collier is now farther away than it 
then was from having "implemented its public service offering.” For then 
it had one customer other than itself; now it has none. Since Collier is not 
and has not been a common carrier, it is and has been ineligible to receive 
the authorizations on which its operations are now based, including the 
above-entitled application. Further, even if there had at some time been a 
basis for permitting Collier to initiate service, its record for the past three 
years shows that there is no justification for permitting it either to extend 
its system or even to continue with its present system, since Collier has 
proved to be unable or unwilling to "implement its public service offering." 
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* * * * * 


D. In its Applications for KAS-41 Collier Has Not Been Candid and Has 
Otherwise Violated The Communications Act and the Commission's Rules 


* * * * * 
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19. In June 1958 a Collier application (File Nos. 2670/2671-C1- 
MP-58) was on file for modification of the outstanding construction for 
station KAS-41. This application sought authority to increase tower height 
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from 300 to 500 feet above ground and to erect the tower, transmitter and 
antenna system at a location more than a mile removed from that specified 
in the outstanding permit. At that time the following events took place: 

(a) Frontier called to the Commission's attention the fact that 
Collier had, without receiving a permit, proceeded to construct its facilities 
at the new location and with the new height, in violation of Section 319(a) 
of the Communications Act. Frontier further pointed out that (a) Collier. 
could not be permitted to utilize the facilities it had unlawfully constructed, 
and (b) a serious question was presented as to Collier's character qualifica- 
tions and reliability to be a licensee of the 


[225] 
Commission, and a hearing should be held to inquire into the matter. 
("Reply of Frontier Broadcasting Company to Collier Response for Petition 
for Postponement of Consideration and Other Relief,” filed July 3, 1958 
(pp. 4-5)). 

(b) On June 27, 1958, the Commission itself had written Collier 
a letter pointing out that it had been advised through the Coast and Geodetic 
Survey of the Commerce Department of the intention of Collier to start 
building its unauthorized 500-foot tower at the unauthorized location. The 
Commission pointed out that this construction was in violation of Section 
319(a), and Collier was instructed to provide a complete explanation within 
seven days of the receipt of the Commission's letter. 

(c) On July 8, 1958, Collier answered the Commission, admit- 
ting that it had engaged in unauthorized construction and stating that it was 
not aware that Commission authorization was necessary before construction 
could be undertaken different from that authorized in a construction permit. 
Collier stated that it had believed that it was authorized to build its tower 
upon receiving 2 copy of a telegram from the Regional Airspace Subcom- 
mittee stating that it had "no objection," from an airspace point of view, 
to the proposed tower. Contrary to its assertion, Collier either knew or 
should have known when it started building that its construction of this sta- 
tion was unlawful. 
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(d) In its letter of June 27, 1958, the Commission had re- 
quested that Collier "immediately advise the Commission of the status 
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of construction at station KAS41, including full particulars of all devia- 
tions, if any, from the terms of the current construction permit (File No. 
1227-C1-P-57) and the representations made by you in connection with its 
issuance." In its letter filed July 8, 1958, Collier provided the following 
particulars: (1) the 500-foot tower had been erected at the site proposed 
in the pending application, (2) "off-the-air pickup antennas" had been in- 
stalled on the tower and Collier "has been testing the quality of signals 

of .. . Station KFBC-TV, Scottsbluff, Nebraska [sic] and KHPL-TV, Hayes 
Center, Nebraska ..., and (3) "There has been no installation of any 
electronic equipment associated with the microwave system and Collier 
has ceased all construction since its receipt of the Commission's letter." 
No further information as to the state of construction of the station was 
provided. 

(e) On September 19, 1958, the Commission addressed a let- 
ter to Collier stating that in Augusta Commission inspector had inspected 
the station and had found that the installation had begun on May 7, 1958, 
the day before the application for the facilities in question was filed with 
the Commission, and was almost complete. The inspector had further 
found that the re had been substantial construction in addition to that re- 
presented in the Collier letter to be the case. For example, a transmitter 
building had been built, substantially all of the electronic equipment had 
been installed in or on the building or on the tower and power lines had 
been run and connected into the building. The Commission pointed out 
these facts to Collier and stated that: "You are, therefore, 
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requested to advise immediately of the reasons, if any, for your failure 
fully and exactly to report the complete status of construction in your 
letter of July 7, 1958." In its lengthy letter of reply to the Commission 
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which was filed October 14, 1958, Collier in substance agreed that there 
had been considerable construction of its station beyond that reported in 

its letter of July 7, including installation of electronic equipment. Collier's 
excuse for not providing that information in the July 7 letter was that it 

had not correctly understood the Commission's letter of June 27. Con- 
trary to its assertion, Collier either had or should have understood that 
letter, and the clear inference from its actions is that it was being less 
than candid with the Commission in an effort to minimize the seriousness 
of its offense. 

(f) On April 14, 1959, the Commission addressed a letter to 

Collier stating that it had determined to grant the Collier applications. 
In pertinent part the letter went on to say: 

While the Commission is satisfied that your unauthorized and 
premature construction in violation of our applicable rules and 
regulations was unintended, it is apparent that such action was the 
result of inadequate supervision of your radio activities and insuf- 
ficient comprehension of the Commission's procedures and the re- 
quirements of the Act and the rules and regulations. In this con- 
nection, we rely upon your assurances that all necessary steps have 
been taken to prevent future violations of the Act and the rules. 

"The record of this matter will be made a permanent part of 
your station files and will be given further consideration in the 
future in the event that such consideration is pertinent to any further 
transactions." 

As is shown from the facts recited above, the Commission did not have 
before it sufficient information on which validly to determine that the pre- 
mature construction was "unintended." 


[230] 
* 
Issues Requested 
23. Frontier requests that the above-entitled application be de- 
signated for hearing on the following issues: 
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(a) To determine the effect which a grant of the above-entitled 
application and the operation in accordance with it by Collier would have 
upon the operation of stations KSTF and KFBC-TV and upon the public 
served by those stations. 

(b) To determine whether Collier is, has been, or would be 
@ communications common carrier eligible to utilize the frequencies 
specified in the above-entitled application or in any of its permits or 
licenses from the Commission, and in this connection to determine whether 
(1) the initial grant by the Commission of common carrier authorizations 
to Collier was proper, and (2) inthe event the answer to (1) should be in 
the affirmative, whether Collier has sufficiently implemented its public 
service offering so that the continuation of common carrier authoriza- 
tions to it would be proper. 
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(c) To determine whether Collier is now engaging in, and 
would in connection with the Gering CATV system additionally engage in, 
unfair competition with respect to Frontier and the use of copyrighted 
works and other literary property without the permission of or compensa- 
tion to their owners and contrary to law. 

(d) To determine whether Collier has been lacking in candor 
in its filings with and representations to the Commission or has otherwise 
engaged in violations of the Communications Act and the Commission's 
Rules and requirements. | 

(e) To determine whether Collier's station KAS-41 was pre- 
maturely constructed in violation of Section 319(a) of the Communications 
Act, and, if so, whether Collier should be permitted to use that station. 

(f) To determine whether Collier is legally or otherwise 
qualified to be a Commission licensee. 


(g) To determine whether the public interest, convenience 
and necessity would be served by a grant of the above-entitled application. 
(h) To determine whether, based upon the information avail- 
able to it at the time of its actions, the Commission properly determined 
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that the public interest , convenience and necessity would be served by the 
grant of the above-entitled application or of the construction permit to build 
the facilities for which the license was sought in the above-entitled applica- 
tion. * * * * * 


[233] 
Frontier As a Party 


26. It is requested that Frontier be made a party to this proceeding. 
Its standing to be a party has been shown above. 


Showing That Section 309(c) Is Applicable 


27. The foregoing section of this pleading meets all of the require- 
ments of a protest under Section 309(c) of the Communications Act and 
Section 1.193 of the Commission's Rules. It is recognized that the above- 
entitled application which was granted without hearing was a license applica- 
tion and that Section 309(c) of the Act has been made inapplicable by Sec- 
tion 319(c) to certain license grants. But Frontier submits that Section 
$19(c) does not exempt the grant of the above-entitled application from the 
provisions of Section 309(c). 

28. The only licenses to which Section 319(c) grants exemption are 
those which specify the same operation as was sought in the application 
for a construction permit and specified in that permit. Thus, Section $19(c) 
specifies that: "Said license shall conform generally to the terms of said 
permit.” And it is evident that Sections 309(c) and 319(c) must be read to- 
gether so that Section 319(c) will not apply to a license which is granted 
for operation substantially different from that which is the subject of the 
application which has been granted for construction permit. Any other in- 
terpretation would permit a clear evasion of the purpose of Section 809(c) , 
which is to subject to the protest provisions of all operations which are 
authorized, 
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29. The license which was granted in response to the above-entitled 
application authorized an operation substantially different from that which 
was the subject of the construction permit application, and the difference 
between these operations is of critical importance to Frontier. The original 
application for the construction permit specified that the CATV system to 
be served would be in Scottsbluff. In its original petition in this matter, 
filed in June 1958, Frontier alleged that "there is no reasonable foreseeable 
prospect of any customer in Scottsbluff." (''Petition for Postponement of 
Consideration and for Other Relief," filed June 11, 1958, p. 12). Yet de- 
spite this assertion Collier never suggested anything other than that it was 
seeking to obtain the authorization for the purpose of serving a "customer" 
in Scottsbluff. No suggestion was ever made that service might be provided 
to Gering. Consequently, when the permit was originally granted Collier, 
an important factor in Frontier's determination not to file a protest at that 
time was its knowledge that so far as the link to Scottsbluff was concerned 
the grant was devoid of meaning because there was and would be no custom- 
er in Scottsbluff to make use of the link. 

30. When Collier determined to serve Gering, it initially filed an 
application for a modification of construction permit, which would without 
question have been subject to Section 309(c). It dismissed that application 
upon meeting objection from Frontier. But it then proceeded to file, as 
part of an exhibit to its above-entitled license application entitled "License 
Modification," a statement that "the customer of the carrier taking receipt 
of the transmitted intelligence at the Scottsbluff 
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receiver is a CATV system serving Gering, Nebraska." This was followed 
by the statement that: "There are no other changes." It is clear, therefore, 
that, as Collier itself recognized, by granting the license application the 
Commission authorized a fundamentally different service from that which 
had originally been sought. For this reason Section 319(c) of the Act does 
not provide exemption from the provisions of Section 309(c). 
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Alternative Request For Relief 

31. Furthermore, even if the Commission should determine that 
Section 309(c) is not applicable to the above-entitled application, there can 
be no doubt that Sections 5 and 405 of the Act are applicable, and the Com- 
mission has ample authority under those provisions to grant the relief 
which has been requested in the protest section of this pleading. For the 
reasons set forth above, it is evident that the public interest requires a 
hearing on the issues requested by Frontier, and it would constitute arbi- 
trary action for the Commission to refuse to grant such a hearing, particu- 
larly when Frontier was misled by the construction permit application into 
believing that it would not be injured, so far as Scottsbluff was concerned, 
by a grant of that application. The only way in which equitable treatment 
can be given Frontier under these circumstances is to grant its request 
for 2 hearing. All of the issues requested by Frontier can properly be con- 
sidered under Section 319(c) of the Act, which specifies those matters which 
are pertinent to consideration in acting on a license application. Conse- 
quently, whether or not Section 
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309(c) applies, and for the reasons set forth above it clearly does, the re- 
lief granted by the Commission should be the same. 

Respectfully submitted, 

FRONTIER BROADCASTING COMPANY 


By: /s/ Wm. C. Grove, 
Vice President 


[JURAT the 29th day of October, 1960] 


Bernard Koteen 
Alan Y. Naftalin 


Koteen & Burt 
1000 Vermont Avenue, N.W. 
Washington 5, D.C. 
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[Rec'd Nov 16, 1960 -FCC] ATTACHMENT A 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


September 28, 1960 
Koteen and Burt 
1000 Vermont Avenue, N.W. 
Washington 5,D.C. 


Attention: Alan Y. Naftalin, Esq. 
Collier Electric Company: 
File No. 646-C1-ML-61 
Station KAS 41 
Gentlemen: 


In connection with the September 16, 1960 grant of the reference 
application for license to communicate with Scottsbluff, Nebraska, we have 
considered your petition for hearing and realted documents pertaining to 
the issuance of authority for Collier Electric Company to communicate 
with a terminal point at either Gering or Scottsbluff, Nebraska. Through 
inadvertence, neither this letter nor notice of the grant of the license was 
given in the regular course at the time of grant. We regret this oversight. 
However, no prejudice will result, since your time to such further relief 
will run from date of public notice of the action, which will be this week. 

As a communication common carrier, Collier Electric Company is 
obligated to offer service without discrimination to any member of the 
general public making reasonable request for such service. Since the sub- 
ject application for license covered the terms of the outstanding construc- 
tion permit for a terminal at Scottsbluff, Nebraska, the change of subscriber 
to the adjacent community of Gering would not appear to be material to its 
consideration. You appear to construe the radio terminal point (Scottsbluff) 
as equal to the subscriber's place of operation. This is a misconception. 
The fact that the radio terminal in this case is at a location designated as 
"Scottsbluff" is coincidental, and not limiting in effect; i.e., the carrier is 
free to give service to any subscriber desiring it from that terminal and, 
indeed, is obligated to do so. 

Since your client, Frontier Broadcasting Company, operates Station 
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KSTF in the Scottsbluff-Gering area , which your petition concedes as being 
an integrated service and market area, it would appear that any proper 
protest 
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against the Collier Electric Company authorization would have been timely 
directed against the initial construction permit providing for a Scottsbluff 
terminal, in accordance with Section 309(c) procedure. 

Very truly yours, 


/s/ Ben F. Waple 
cc: Smith & Pepper Acting Secretary 
Frontier Broadcasting Co. 
Collier Electric Co. 


[254] 
[Rec'd Nov 21, 1960 -FCC] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 
COLLIER ELECTRIC COMPANY (KAS-41) 


File No. 646-C1-ML-61 
For modified license to serve terminal at ) 

) 

) 


Scottsbluff, Nebraska, in order to provide 
service to a CATV system in Gering, Nebraska 


REPLY TO "OPPOSITION TO PROTEST" 
AND OTHER PLEADINGS 


* * * 


[255] 
The Authorization in Question Is Subject to Protest 
4. As Frontier showed in its Protest and Petition (pp. 21-23), the 
only licenses to which Section 319(c) grants exemption from protest are 
those which specify the same operation as was sought in the application 
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for a construction permit and specified in that permit. But the license 
which was granted in response to the above-entitled application authorized 
an operation substantially different from that which was the subject of the 
construction permit application. The construction permit application 
specified that the Scottsbluff facilities were being sought to serve a CATV 
system in Scottsbluff, Nebraska. Despite Frontier allegations that "there 
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is no reasonable foreseeable prospect of any customer in Scottsbluff" (see 
Protest and Petition, p. 22), Collier never suggested that it was seeking 
the authorization in question for any purpose other than to serve a customer 
in Scottsbluff. Consequently, in Frontier's view the grant of the permit for 
the Scottsbluff link was meaningless as a practical matter, and Frontier did 
not file a protest against it. It was in the above-entitled license application 
that Collier specified for the first time that its "customer" would be a CATV 
system serving Gering, Nebraska. Collier thus proposes a fundamentally 
different service from that for which it sought and was granted its construc- 
tion permit. Consequently, Section 319(c) does not here bar a pore di- 
rected at the above-entitled grant. 

5. Collier contends that a protest cannot lie simply because Collier 
proposes to serve a different customer from the one initially specified in 
the construction permit application (see Opposition, p. 5). But it is not the 
difference, if any, in customer upon which Frontier relies, but the difference 
in service area. Collier was originally granted a permit to serve Scottsbluff; 
in its license application it specified that it proposed to serve Gering instead. 
This is a fundamentally different operation, and for that reason the license 
grant is subject to the protest provisions of Section 309(c). 

6. The letter dated September 28, 1960, which was prepared by the 
Commission's staff and a copy of which is Attachment A to the Collier Op- 
position contains the statement that "the carrier is free to give service to 
any subscriber desiring it from that terminal and, indeed, is obligated to 
do so." But, however appropriate that statement might be as a generaliza- 
tion, it certainly cannot be considered to be universally accurate. The 
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Commission can hardly take the position that when a grant has been made 
upon 2 showing that service to one city would be in the public interest it 
makes no difference that the "carrier" would instead provide service to a 
different city. On that theory the Commission would have no way of pre- . 
venting operations which are contrary to the public interest from being 
instituted, based upon authorizations for entirely different operations. 
Such a theory is contrary to the fundamental purpose for which the Com- 
munications Act was enacted -- to require that the frequencies under the 
Commission's authority not be used except consistent with the public in- 
terest -- and this theory must be rejected. 1/ The Frontier protest must 
be accepted. 
The Same Relief is Available and Should be 
Granted Under Sections 5 and 405 of 
the Communications Act 
7. In any event, even if the grant in question were that of a license 


as to which Section 319(c) applied, the relief requested by Frontier can be 


L It should be pointed out that the method of operation now in use by Collier 
appears to have been adopted in an effort to evade the reach of Section 309(c). 
As shown in the Protest and Petition (pp. 16-17, 22), Collier initially filed 

an application for a permit to add a receiving point at Gering. When Frontier 
opposed this application, Collier dismissed the permit application, and in- 
stead ran a wire line from its Scottsbluff receiving point to Gering. 
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granted by the Commission under Sections 5 and 405 of the Act. ... 


* * * * * 
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9. Collier also argues in effect that the Commission was required 
under Section 319(c) of the Act to grant the license. (See Opposition, pp. 
8-9) But Section 319(c) required that the Commission satsify itself of the 
following facts before granting a license: 
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(a) That "all the terms, conditions, and obligations set forth 
in the application and permit have been fully met"; and 
(b) That "no cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of the permit would 
- - - make the operation of such station against the public interest." 
10. As is shown below, the allegations of the Protest and Petition 
provide a basis under both (a) and (b) above for refusal to grant the license 
application without a hearing: : 
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(a) A fundamental "term, condition and obligation" set forth 
in both the application and the permit is that Collier must be 4 common 
carrier. Frontier has alleged (Protest and Petition, pp. 6-7) that Collier is 
not and will not be a common carrier. In this connection, it was long after 
the grant of the permit that the Commission was first advised that Collier's 
Gering "customer" would be Collier itself, rather than some member of 
the public. 

(b) Frontier showed (Protest and Petition, pp. 2-5, 8) that the 
injury to itself to be caused by the microwave service to the Gering CATV 
system would in turn injure the public. This proposal to serve Gering first 
arose after the grant of the permit. 

(c) The Frontier showing (Protest and Petition, pp. 9-10) that 
Collier would engage in unfair competition with respect to Frontier was 
first brought to the Commission's attention after the grant of the permit. 

(d) The Frontier showing (Protest and Petition, pp. 10-18) 
that in its applications for station KAS-41, the station here involved, Collier 
has been lacking in candor and has otherwise violated the Act and the Rules 
made reference to a number of Collier acts which had previously been called 
to the Commission's attention was also directed to conduct which had taken 
place since the grant of the permits (id. at pp. 16-17). In considering 
whether the sum total of all of this conduct calls the character qualifications 
of Collier into issue the Commission is certainly under a duty to take ear- 


lier actions into account as well as more recent ones. In fact, as Frontier 
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pointed out (Protest and Petition, p. 15), the Commission in 1959 specific- 
ally warned Collier that the record of its illegal construction 
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of station KAS-41 "will be given further consideration in the future in the 
event that such consideration is pertinent to any further transactions.” 

11. It is thus clear that the allegations of fact in the Protest and 
Petition would be pertinent to consideration under Section 319(c) even if 
the Commission should determine that Section 309(c) is not applicable. It 
is true, of course, that the Commission may have more discretion under 
Sections 5 and 405 than it does under Section 309(c), but in view of the 
allegations in the Protest and Petition and the refusal of the Commission 
to hold a hearing at any earlier stage in response to the Frontier requests, 
it would be an abuse of discretion for the Commission now to refuse the 
relief Frontier has requested. 

! Respectfully submitted, 
FRONTIER BROADCASTING COMPANY 
By: /s/ Bernard Koteen 
/s/ Alan Y. Naftalin 


Koteen & Burt 
1000 Vermont Avenue, N.W. 
Washington 5,D.C. 


November 21,1960 — Its Attorneys 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Lee absent. 


1. Frontier Broadcasting Company (hereinafter called Frontier), 
licensee of television broadcast station KSTF in Scottsbluff, Nebraska, on 
November 1, 1960 timely filed herein a protest, petition for reconsideration 
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and rehearing, and application for review of delegated staff action, with 
respect to the grant without hearing, on September 16, 1960, of the above 
indicated application of Collier Electric Company (hereinafter called Collier.) 
The contested application is for a license to cover a construction permit 
which was issued herein April 14, 1958. Collier timely filed its opposition 

on November 14, 1960, and Frontier timely filed its reply thereto on Novem- 
ber 21, 1960. 


The Protest 


2. Frontier alleges that it is a party in interest for the following 
reasons: It operates television station KSTF in Scottsbluff. Scottsbluff is 
contiguous to Gering, Nebraska, which is separated from Scottsbluff only 
by the N. Platte River and "in many respects the two cities form a single 
community." Frontier identified KSTF on the air with Gering as well as 
Scottsbluff. Frontier alleges that the operation of KSTF has been economic- 
ally marginal and that the operation of the protested microwave radio relay 
facility would enable a CATV system, owned and operated by Collier in 
Gering, to provide the signals of at least three Denver, Colorado network 
affiliated television stations to its customers in Gering; and this would oc- 
casion economic injury to Frontier because of adverse competitive impact 
on the latter, 

3. Frontier alleges that Collier is not, and would not be, 2 common 
carrier because it is not, and would not be, serving any subscribers other 
than CATVs which are wholly owned by Collier. Frontier asserts that this 
situation was recognized by the Commission at the time of grant of initial 
authorizations to Collier in July 1957 (see Collier Electric Company, 15 
R.R. 428a, 444). Frontier notes that, in the more than three years that 
have elapsed since Collier was first authorized to build its system, it has 
not rendered service to any member of the public other than itself, and 
that it is, therefore , demonstrable that it is not now a common carrier. 
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4, Frontier alleges that the injury which would be done to it would 
result in an injury to the public because more than 95% of the persons resid- 
ing in the Grade B contour of KSTF could not be reached by the Gering CATV. 

5. Frontier alleges that it must pay compensation for the use of many 
literary properties which it broadcasts, but that the CATVs, including the 
Gering system, distribute programs without obtaining the permission of the 
alleged owners and that this constitutes an unlawful taking of property and 
unfair competition to Frontier. 

6. Frontier further alleges that the Gering CATV system has an- 
nounced its intention to carry the programs of KSTF, despite the fact that 
it has neither sought nor been given permission to do so, and despite the 
fact that such permission has been refused by Frontier. 

7. Frontier alleges that Collier has not been candid with the Com- 
mission and has violated certain provisions of the Communications Act and 
the Commission's rules. (Most of the alleged delinquencies adverted to 
occurred in 1958 and were, at that time, formally considered by the Com- 
mission and disposed of. 1/ ) 

8. The more recent events about which Frontier complains may be 
summarized as follows: Collier originally received a construction permit 
to construct a microwave relay terminal in the vicinity of Scottsbluff on 
January 1, 1958, This permit was extended for a period expiring October 
14,1960. On May 2, 1960, Collier filed a request for an STA to permit 
temporary communication with a terminal at Gering. This application was 
not granted! On May 10, 1960, an election was held in Scottsbluff to de- 

termine whether a CATV franchise should be issued to either of the two 
pending applicants, As a result of this election, both applications were de- 
nied by Scottsbluff. On May 18, 1960, Collier filed an application with the 
Commission for 2 construction permit to add Gering as a receiving point. 
(terminal) on its system and to extend the time for completing construction 
of the Scottsbluff link, An exhibit to the application incorporated a repre- 
sentation that a CATV franchise award would be made soon in Scottsbluff, 
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The application was executed on May 9, 1960, the day before the Scottsbluff 
election, but the application was filed 9 days later without amending it to 
reflect the result of the election. Frontier alleges that this application was 


misleading and false when it was filed. On June 7, 1960, Frontier filed a 
pleading objecting to a grant of Collier's application to add Gering as a 
terminal point and to extend the construction date at Scottsbluff. That ap- 
plication was subsequently dismissed at Collier's request. ay 


LY Since these alleged delinquencies are dealt with hereinafter, it is un- 
necessary to set them out at length at this point. 


2/ collier was advised that, if it wished to change the location of the termi- 
nal from Scottsbluff to Gering, or to add Gering as an additional terminal, 
it should do so on a regular application. 


3/ Frontier's pleading was considered in connection with the processing of 
the instant application for license and was disposed of in a letter to Frontier, 
dated September 28, 1960, giving the reasons for the action taken. 
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9. Upon the foregoing allegations, Frontier requests that the appli- 
cation be designated for hearing on the following issues: | 

(a) To determine the effect which a grant of the above-entitled 
application and the operation in accordance with it by Collier would 
have upon the operation of stations KSTF and KFBC-TV and upon 
the public served by those stations. 

"(b) To determine whether Collier is, has been or would be a 
communications common carrier eligible to utilize the frequencies 
specified in the above-entitled application or in any of its permits 
or licenses from the Commission, and in this connection to determine 
whether (1) the initial grant by the Commission of common carrier 
authorizations to Collier was proper, and (2) in the event the answer 
to (1) should be in the affirmative, whether Collier has sufficiently 
implemented its public service offering so that the continuation of 
common carrier authorizations to it would be proper. 
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‘(c) To determine whether Collier is now engaged in, and 
would in connection with the Gering CATV system additionally en- 
gage in, unfair competition with respect to Frontier and the use of 
copyrighted works and other literary property without the permis- 
sion of or compensation to their owners and contrary to law. 

"(d) To determine whether Collier has been lacking in candor 
in its filings with and representations to the Commission or has 
otherwise engaged in violations of the Communications Act and the 
Commission's Rules and requirements. 

'(e) To determine whether Collier's station KAS-41 was pre- 
maturely constructed in violation of Section 319(a) of the Communica- 
tions Act, and, if so, whether Collier should be permitted to use that 
station. 

"(f) To determine whether Collier is legally or otherwise 
qualified to be a Commission licensee. 

"(g) To determine whether the public interest , convenience 
and necessity would be served by a grant of the above-entitled ap- 
plication. 

"(h) To determine whether, based upon the information avail- 
able to it at the time of its actions, the Commission properly deter- 
mined that the public interest, convenience and necessity would be 
served by the grant of the above-entitled application or of the con- 
struction permit to build the facilities for which the license was 
sought in the above-entitled application.” 
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Disposition Of The Protest 
10. Upon the allegations of adverse economic impact, we find and 
conclude that Frontier is a party in interest. 
11. It is to be noted that Frontier's pleading is not addressed to 
the grant of a construction permit, but rather to the grant of a license to 
cover the construction permit. The license granted is, in all terms and 
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conditions, in exact accordance with the construction permit it covers. 
Section 319(c) of our Act requires the Commission to issue a license to 
cover a construction permit " . . . upon it being made to appear to the Com- 
mission that all the terms, conditions, and obligations set forth in the ap- 
plication and permit have been fully met, and that no cause or circumstance 
arising or first coming to the knowledge of the Commission since the grant- 
ing of the permit would, in the judgment of the Commission, make the opera- 
tion of such station against the public interest ... The provisions of Sec- 
tion 309(a) , (b) and (c) shall not apply with repsect to any station license 

the issuance of which is provided for and governed by the provisions of this 
subsection." 

12. Frontier urges that the rendition of service from the Scottsbluff 
terminal to a CATV at Gering, rather than at Scottsbluff, constitutes such 
a material change as to afford the Commission the occasion to exercise its 
discretion under Section 319(c) and to warrant the withholding of the cover- 
ing license subject to the inquiries sought by Frontier. Unless we can agree 
with Frontier on this point, the Commission cannot entertain either a pro- 
test or a petition for reconsideration in this case. (See In re Application of 
California Inland Broadcasting Co., 15 R.R. 1; In re Application of Public 
Service Television, Inc.,15 R.R. 404a; In re Michaels, 18 R.R. 365). 

13. Frontier confuses the significance of the terminal point author- 
ized to the carrier by the Commission in the construction permit, and the 
point at which one or more users of Collier's service may desire to operate, 
Thus, assuming that Collier is a communications common carrier, if the 
common carrier carriage terminates at the Scottsbluff terminal , it is of no 
legal significance in this case where the CATV customer actually operates. 

14, Assuming, that Collier is a communications common carrier, it 
is to be observed, that, having constructed a communications facility with a 
terminal at Scottsbluff, it would be free to serve any point it could reach 
from that terminal which did not necessitate further construction requiring 
prior approval of this Commission. Indeed, it is not only free to do so, but 
must do so within the framework of its obligations as a common carrier, 
Thus, it could serve Scottsbluff alone; Scottsbluff and Gering together; 
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Scottsbluff and any other communities it could reach by wire line extension 
from one or another CATV; or, as in this case, Gering alone. 

15. When Collier originally proposed to construct a facility at 
Scottsbluff, it represented to the Commission that it intended to serve a 
CATV in that community. That representation was not a conditional limita- 
tion on the service it might afford. The significance of the representation 
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was to indicate to the Commission a reasonable present expectation of a 
need or desire for service by a user in that area. So far as Frontier is 
concerned, the threat of adverse economic impact to it from a CATV in 
Scottsbluff and environs was presumably well apparent at the time of filing 
of such application. The expectation of serving a CATV in Scottsbluff was 
not, as we have indicated above, a limitation on the carrier's service. An 
extension to 2 CATV in Gering was certainly a real and logical possibility. 
Frontier (as it has represented in its pleading) serves a larger population 
in Scottsbluff (13,000) than it does in Gering (4,000) (Paragraph 1 of Pro- 
test). Thus, it would also appear that the anticipated adverse impact might 
have been expected to be more immediate in Scottsbluff than in Gering. On 
the other hand (also as Frontier represented in paragraph 2 of its pleading), 
Scottsbluff and Gering are essentially one community so far as the broad- 
cast service of Frontier is concerned. Since the possibility of extension of 
CATV service into Gering was ever present from the Scottsbluff terminal, 
there is essentially nothing new or changed in the circumstances relating 
to the grant of the original construction permit herein which would warrant 
an exercise of the Commission's discretion to withhold a license under 
Section 319(c). Any alleged injury to Frontier occurred at the time of grant 
of the construction permit, and cannot be attacked now. Accordingly, we 
can not entertain Frontier's protest or its petition for reconsideration. 

16. We now turn to the question of the actual status of Collier as a 
common carrier. We have consistently heretofore held that common carrier 
status may be initially achieved by a holding out of service to the public, 
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and that the implementation of this holding out was for later review, after 

a reasonable opportunity had been afforded for use of the service. Granted 
that Collier is not now serving any member of the public other than itself, 
and granted that we have heretofore advised Collier concerning this matter, 
we are not now at the point in time when that question is to be reviewed. 
The time and manner of review of that question is expressed in Section 
21.709 of the Commission's Rules. 4/ The licenses for Collier's operations 
will expire February 1, 1961. 


47 $ 21.709 Renewal of station licenses. 


"(a) Upon filing application for renewal of station license of a 
radio system in the Domestic Public Point-to-Point Microwave Radio 
Service, each such common carrier licensee who does not also operate 
a telephone or telegraph wireline system shall make a factual showing 
that, during the preceding license period, at least 50 percent of the total 
hours of service rendered over the radio system, and not less than 50 
percent of the radio channels therein, have been used by subscribers 
not directly controlling or controlled by, or under direct or indirect 
common control with, the applicant. 


"(b) If the applicant is unable to meet the criteria set forth in 
paragraph (a) of this section, he shall make a factual showing of the ex- 
tent of such service rendered, the specific nature, extent, and dates of 
any efforts the licensee has made to achieve use of the service by the 
public, and offer such further showing or explanation as he may deem 
appropriate. 


"(c) The showing made under paragraphs (a) and (b) of this 
section shall be made in duplicate and under oath and submitted with 
the appropriate renewal application.” 
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Appropriate renewal applications in conformance with Section 21.709 of the 
rules will be forthcoming from Collier in advance of that date if it desires 


to continue its operations. Collier will be held to compliance with that rule. 
We do not think that any useful purpose would be served by attacking this 
question other than in the orderly manner contemplated by the rules. To 

do otherwise would not conduce to the orderly dispatch of our business. 
Thus, for the present, we continue to regard Collier as a common carrier.-/ 
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17. Insofar as Frontier sets forth allegations concerning the alleged 
unlawful activity of Collier in respect to the use of televised program mater- 
ial without the permission of the alleged owners thereof (other than Frontier), 
Frontier's pleading is deficient. Frontier has merely stated an unsupport- 
ed legal conclusion in this respect. It has not alleged facts with specificity 
evidencing , for instance, that Collier has sought consent, that consent has 
been denied, or that any of the alleged property owners have complained 
about Collier's action. Frontier has alleged that, so far as its broadcasts 
are concerned, it has denied its consent and, indeed, objected. However, 
there is no support presented for the assertion of the legal conclusion that 
such a property right exists. We know of no adjudication of this proposi- 
tion by any court and we are unaware of any controlling statute. We deem 
the ultimate decision of this question to be outside our competence and 
responsibility. Since this matter is not, therefore, well-pleaded, considera- 
tion of any issue relating thereto is neither necessary nor proper (see 
Memorandum Opinion and Order In re Applications of Mid-Kansas, Inc., 
Docket No. 13853, dated November 22, 1960). It also follows that, in the 
absence of a determination that this action by Collier is unlawful, Frontier's 
complaint of unfair competition relative thereto is also deficient. 

18. The matters relating to alleged violations of our Act and rules 
by Collier prior to 1960 were heretofore submitted to the Commission by 
Frontier in formal pleadings which were considered and determined by the 
Commission in a formal action of April 14, 1959. We do not regard the 
matter relating to Collier's application of May 18, 1960, pleaded by Frontier, 
as being of such tenor or consequence as to warrant any further review of 
Collier’s bona fides or qualifications. 

19. Insofar as there is herein involved an appeal from the action 
of the staff, under delegation of authority, in effecting the grant of the 
license protested herein, we affirm the action taken by the staff for the 
SS 


2’ The determination now as to whether or not Collier is a common carrier 
is not, in our opinion, material to the determination as to whether a protest 
and petition for reconsideration will lie in this case, since this factor is not 

a new circumstance arising since the date of grant of the construction permit. 
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reasons set out in the pertinent Commission letter of September 28, 1960 
and the further reasons herein set forth. 

20. Upon consideration of all the matters set forth above, IT IS 
ORDERED that the Protest and Petition for Reconsideration and Rehearing 
ARE HEREBY DENIED; and, upon consideration of the application for re- 
view of staff action, such action IS HEREBY AFFIRMED, 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: November 30, 1960 
Released: December 7, 1960 
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(i) 


STATEMENT OF QUESTIONS PRESENTED" 


1. Whether the Commission erred in holding that the authoriza- 
tion challenged by Frontier was a license as described in Section 319(c) 
of the Communications Act and thus an authorization against which a 
protest under Section 309(c) of the Act could not be brought. 


2. Whether the Commission held that it lacked discretion to 
entertain the Frontier petition for reconsideration, and, if so, whether 
this was error. 


3. Whether the Commission erred in ruling that it would defer 
action on the question of Collier's eligibility as a common carrier to 


receive the license in question. 


4. Whether the Commission erred in holding that Frontier's 
allegations that Collier would be engaged in unfair competition were 
not well pleaded and were deficient. 


5. Whether the Commission erred (a) in holding that Frontier 
had not alleged sufficient facts relating to Collier's conduct since the 
issuance of the construction permit in 1959 to warrant any further 
review of Collier's bona fides or qualifications, and (pb) in failing, in 
reviewing the allegations, to give consideration to prior Collier conduct 
in the course of evaluating the more recent conduct of Collier. 


6. Whether the Commission erred in affirming a grant of 
modification of license to Collier on September 16, 1960, for the opera- 
tion of facilities which Collier had in large part constructed without a 
permit from the Commission to do so. 


* x 

Counsel for the parties have agreed to these questions in the Stipulation of 
March 14, 1961 in this case, but they have not conceded the correctness of any 
factual or legal premise which may be implicit in the formulation of the issues. 
Counsel for appellee and intervenor reserve the right to argue that Issue No. 6 
is not properly before the Court. 

Appellant has not in this brief separately presented any argument with 
respect to Issue No. 5 or Issue No. 8. : 


(ii) 


7. Whether the Commission erred in failing to order a hearing 
on the Frontier allegations that injury to Frontier would in turn produce 
injury to the public which is dependent on service from Frontier's televi- 
sion station KSTF. 


8. Whether, in the circumstances of this case, the Commission 


erred in denying the Frontier application for review of the staff action 
granting the Collier license application, (a) because the Commission 
gave no reasons for its action, and (b) because in view of the allega- 
tions in the Frontier petition the Commission's action constituted an 
abuse of discretion. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,140 


FRONTIER BROADCASTING COMPANY, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


COLLIER ELECTRIC COMPANY, 
intervenor. 


On Appeal from a Decision and Order 
Of the Federal Communications Commission 


JURISDICTIONAL STATEMENT 


This is an appeal under Section 402 (b) of the Communications 
Act, 47 U.S.C. 402(b), brought by Frontier Broadcasting Company 
(Frontier) from a decision and order of the Federal Communications 
Commission (R. 263-69) which affirmed a prior action of a member of 
the Commission's staff granting a license to Collier Electric Company 
(Collier), the intervenor here, for point-to-point microwave facilities 
to provide television program service to a receiving point at Scottsbluff, 
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Nebraska, in order to provide that service to a community antenna 
television (CATV) system in nearby Gering, Nebraska. The decision 
and order also denied a "Protest, Petition for Reconsideration and Re- 
hearing, and Application for Review of Delegated Staff Action" (R. 213- 
$7) which had been filed by Frontier, and this appeal is also taken from 
the denial of that Protest and Petition. 


Frontier is the owner and operator of television station KSTF in 
Scottsbluff, Nebraska. In its Protest and Petition (R. 214-17) Frontier 
showed that it would suffer economic injury through the operation of the 
Collier station under the license in question. In its opinion the Com- 
mission ruled that: "Upon the allegations of adverse economic impact, 
we find and conclude that Frontier is a party in interest." (R. 266) 
Essentially the same allegations of economic injury were carried forward 
into the Notice of Appeal in this case (see pages 5, 8, 9). 


Section 402 (b)(6) of the Communications Act provides that an ap- 


peal may be taken to this Court by any person who is aggrieved or whose 
interests are adversely affected by a decision and order of the Commis- 
sion granting a construction permit or station license. Since Frontier 
is such 2 person it was entitled to bring this appeal, and this Court has 

' jurisdiction over the case. 


STATEMENT OF THE CASE 


This case arises from the latest (R. 263-69) in a series of refusals 
(see R. 153-54, 208) by the Federal Communications Commission to 
grant Frontier Broadcasting Company (Frontier) a hearing on its objec- 
tions to the grant of authorizations to Collier Electric Company (Collier) 
for microwave point-to-point communication stations to serve principal 
communities served by Frontier's television broadcast station KSTF in 
Scottsbluff, Nebraska. 


The Operation of Station KSTF * 

Station KSTF serves a wide but sparsely settled area. Scotts- 
bluff, the city to which the station is assigned, is, with a population in 
1950 of about 13,000 persons, the largest community served by KSTF. 
Gering, Nebraska, across the North Platte River from Scottsbluff, is 
an important population center in the area with a population of about 
4,000, and station KSTF is authorized to identify itself on the air with 
Gering. (R. 214-15) 


Although, as the only station in Scottsbluff (R. 214), KSTF is 
affiliated with all three television networks and broadcasts most of the 
most popular network programs, in addition to locally originated 
programs (R. 215), its revenues are restricted by the small population 
it serves. Frontier has, therefore, been able to operate KSTF at little 
better than the break-even point. The operation of station KSTF is 
thus economically marginal. (R. 215-16) As a consequence, any sub- 
stantial loss of audience would be reflected in the inability of station 
KSTF to provide the service it is now furnishing to the public (see R. 
216-17, 220). 


This injury to KSTF would in turn produce harm to the public. 
For example: 


1. KSTF is the only local television station in eee or 
Gering. Thus, impairment of its service would mean impairment of the 
only local television outlet in these communities. (R. 214, 215) 


2. More than 95% of the persons served by KSTF live outside of 
Gering, and many live in rural areas beyond the range of any possible 
CATV system. Their loss of programs from KSTF would thus be a 
severe, permanent and irreparable loss, for which there could not even 
be any compensating benefit from CATV operations. (R. 220): 


4 The descriptions in the first two sections of this statement of the case of the 
operations of Frontier and Collier are taken largely from allegaticns Frontier 
has made to the Commission. 


The Operations of Collier 


Collier engages in two businesses which are pertinent to this 
case. First, it owns and operates community antenna television 
(CATV) systems. (R. 216) By these CATV systems Collier furnishes 
in useable form to its subscribers the signals of television stations 
which are too far away to be received directly. Once these signals 
are received by the CATV operator at a central location, they are 
amplified and distributed by wire line to subscribers, who pay an 
initial charge for installation and a monthly charge for the CATV serv- 
ice. Because of the use of wire lines, economic and technical consid- 
erations limit the service areas of CATV systems to population centers 
and prohibit their extension into rural areas. (See R. 217) Also, the 
CATV systems do not originate programs or otherwise serve as outlets 
for local self-expression, but serve only to retransmit the programs 
broadcast by television broadcast stations. (R. 216, 220) The CATV 
systems operated by Collier transmit the signals of the network- 
affiliated television stations in Denver, Colorado, thus, in effect, bring- 
ing those stations into the small communities in which are located the 
CATV systems. (R. 216) 


Several of these communities are not, however, close enough to 
Denver to permit direct reception of useable signals of the Denver 
stations by the Collier CATV systems. Hence, Collier engages in its 
second business, which is to operate a communications system of 
microwave transmitters and receivers. By this system, it transmits 
the television signals from a receiving location relatively near Denver 
to the locations of the various CATV systems. (See R. 216-217) 


Since radio transmitters must be used in the operation of the 
communications system, Commission approval was necessary. Conse- 
quently, Collier filed applications for such authority and in July, 1957, 
was granted authorizations for its initial system. This system was to 
furnish the Denver signals to CATV systems in Sterling, Colorado, and 
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Sidney and Kimball, Nebraska. These grants were bcs in the common 
carrier "Point-to-Point Microwave Radio Service. n2 


The Frontier-Collier Controversy 


The controversy before the Commission between Frontier and 
Collier began following Commission grant (R. 39-40) to Collier in 
January, 1958, of construction permits to extend its system to serve 
what it alleged were prospective CATV systems in Scottsbluff and Alliance, 
Nebraska. Scottsbluff, of course, is station KSTF's principal city, and 
Alliance is less than fifty miles away. 


On May 8, 1958, Collier filed applications with the Commission 
seeking modifications of the permits which had been granted in January 
for facilities to serve Scottsbluff and Alliance. These requests for 
modifications consisted principally of a proposal to relocate relay station 
KAS-41 — which was to furnish signals to receiving installations in both 
Scottsbluff and Alliance — several miles away from its then authorized 
site and a proposal to erect a 500 foot rather than a 300 foot tower. (R. 
42-57) 


On June 11, 1958, Frontier filed a petition (R. 60-73) objecting to 
a grant of these applications, and subsequent events caused Frontier to 
file additional pleadings in July, September and October, 1958 (R. 92-97, 
107-115, 182-186). Frontier's allegations included the following: 


(a) That extension, by microwave relay and CATV systems, 
of the signals of the Denver stations into areas served by KSTF would 
injure Frontier and jeopardize its ability to serve the public. 


(b) That this injury to Frontier would in turn produce harm 
to the public which could not be made good by the limited-area repeater 
service provided by a CATV system. 


. For the Commission's decision which granted the initial series of ‘Collier ap- 


plications, and which also contains a general description of the Collier operations 
at that time, see Collier Electric Co., 15 Pike & Fischer RR 428a (1957). 
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(c) That there was no reasonably foreseeable prospect of any 
CATV customer in Scottsbluff for the Collier microwave service. 


(d) That the only present and foreseeable "customer" for 
Collier's microwave service was Collier itself, whose CATV systems 
were the only "customers" at that time; consequently, Collier was not 
and would not be a common carrier and thus was not eligible to receive 
the authorizations it sought. 


(e) That, contrary to the provisions of Section 319 (a) of the 
Communications Act, 47 U.S.C. 319(a), Collier had in large part actually 
built its proposed new facilities without obtaining a permit to do so. 


Despite this showing, the Commission on April 14, 1959, granted the 
the Collier applications without a hearing. The permit was not granted 
with a condition that the premature construction could not be used, and 
the Commission thus authorized completion of the very facilities which 


had been unlawfully commenced. (R. 151 -54) On the same day the Com- 
mission addressed letters to Collier and to Frontier stating that unauthor- 
ized construction had taken place. (R. 153-54) 


Collier proceeded to complete and operate its facilities to serve a 
Collier-owned CATV system in Alliance, Nebraska (see R. 155-62). It 
did not for some time, however, complete the Scottsbluff link. On May 
18, 1960, Collier filed an application for a permit to modify the outstand- 
ing permit for KAS-41 so as to add Gering, Nebraska, as a receiving 
point, in order to serve a CATV system in Gering, and so as to obtain 
an extension of six months in the time for constructing the link to Scotts- 
pluff.(R. 166-74) This was the first time in connection with the Scotts- 
pluff-Alliance applications that any mention was made of the possibility 
of serving Gering. 


On June 7, 1960, Frontier filed a petition (R. 176-89; see, also, 
R. 191-93) asking the Commission (a) for a hearing on the May 18, 1960, 
Collier application, (b) for an order to be issued to Collier to show cause 
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why the outstanding permit for Scottsbluff should not be revoked, and 

(c) that pending the outcome of the hearings no authority be issued 
Collier to operate KAS-41 to serve either Scottsbluff or Gering. This 
Frontier petition showed that Frontier would suffer economic injury 
from service to a Gering CATV system just as it would from service to 
a Scottsbluff CATV system, except that,as Frontier had previously 
alleged, a CATV system in Scottsbluff was not a foreseeable possibility. 
After reciting the history of the proceeding, Frontier went on to show 
(a) that the injury to Frontier would produce injury to the public it serves, 
(b) that Collier is not a common carrier and thus is ineligible to use the 
frequencies in question, and (c) although in filing its application Collier 
had sought to give the impression that the City of Scottsbluff would soon 
grant a franchise for a CATV system in that city, in fact more than a 
week before the application was filed the citizens of Scottsbluff had voted 
against the issuance of a franchise, in a general referendum. 


On June 28, 1960, Collier dismissed its application which had 
been filed on May 18. (R. 194; see R. 199) Collier then completed the 
Scottsbluff link and on September 14, 1960, filed an application for a 
license for those facilities, showing that it proposed to use the receiving 
point at Scottsbluff to serve the Gering CATV system. (R. 200-05 ) 

This application was granted without a hearing by the Chief of the Com- 
mission's Common Carrier Bureau on September 16, 1960. (R. 206-07) 
On September 28, 1960, the Commission addressed a letter to counsel 
for Frontier stating that the Frontier petition of June 7, 1960, had been 
considered. (R. 208) The letter gave little attention, however, to the 
merits of that petition, but instead concentrated on discussing when a 
timely protest could have been filed against the grant of the construction 
permit. On October 3, 1960, the Commission for the first time gave 
public notice that the license application had been granted without a 
hearing. (R. 209-11) 
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On November 1, 1960, Frontier filed its Protest, Petition for 
Reconsideration and Rehearing, and Application for Review of Delegated 
Staff Action" (the Protest and Petition) directed against the grant of the 
license. (R. 213-37) This Protest and Petition showed in detail the 
nature of the economic injury which was the basis for Frontier's stand- 
ing as a party in interest. It also contained allegations, under oath, 
showing that: (a) Collier is not and would not be a common carrier, 

(b) the injury which would be caused to Frontier would in turn cause 
injury to the public, (c) Collier and its owners proposed to engage in 
unfair competition against Frontier through the unlawful appropriation 
and use over its CATV system of copyrighted works and other literary 
property of Frontier and others, and (d) Collier had built KAS-41 un- 
lawfully, without having been authorized to do so. Frontier accordingly 
sought a hearing on issues which it specified, as well as other relief. 


The Commission's Opinion 


In its memorandum opinion and order which was released on 
December 7, 1960 (R. 263-69), the Commission denied the Frontier 
Protest and Petition and affirmed the staff action granting the Collier 
license application (R. 269), despite the determination that based on 
its allegations of adverse economic impact Frontier was a party in 
interest. (R. 266) The Commission held that the rendering of service 
to a CATV system at Gering rather than Scottsbluff did not constitute a 
material change (R. 266-67) and therefore "we can not entertain 
Frontier's protest or its petition for reconsideration." (R. 267) The 
Commission further stated that "common carrier status may be 
initially achieved by a holding out of service to the public, and that the 
implementing of this holding out was for later review. . . ." but 
"we are not now at the point in time when that question is to be reviewed." 
(R. 267) The proper time was said to be when the Collier application 
for renewal of license was under consideration.(Ibid) The Commis- 
sion also stated that the Frontier allegations as to unfair competition 
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from Collier to Frontier were not "well-pleaded" and were therefore 
deficient. (R. 268) Finally, the Commission held that the "matters 
relating to alleged violations of our Act and rules by Collier prior to 
1960 were heretofore submitted to the Commission by Frontier in formal 
pleadings which were considered and determined by the Commission in a 
formal action of April 14, 1959. . . ." and it declined to engage in any 
further review "of Collier's bona fides or qualifications." (R. 268) 

The Commission gave no consideration in its opinion to the showing that 
the injury which Collier would cause to the operation of station KSTF 
would in turn injure the public which is dependent on that station. Aside 
possibly from the reference noted above to "alleged violations of our Act 
and rules prior to 1960, 't the Commission's opinion made no mention of 
the Frontier contention that Collier was not entitled to a license because 
its facilities had been built in the absence of a Commission sa for 
their construction. This appeal followed. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved are set forth in the Appendix 
to this Brief. 


STATEMENT OF POINTS 


The following statement of points is taken from the notice of appeal 
in this case: 


1. The Commission erred in refusing to grant the Frontier 
protest, because Frontier had established that it was a party in interest, 
and, contrary to the Commission's view, the protest provisions of Sec- 
tion 309 (c) of the Communications Act as then in effect were applicable 
to the grant in question. Frontier's protest met all of the requirements 
of Section $09 (c) and of the Commission's rules and should have been 
granted. 
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2. Even if the Commission were correct in holding that Section 
309 (c) did not apply, so that it could not entertain the Frontier protest, 
the Commission erred in holding that it could not entertain the Frontier 
petition for reconsideration and rehearing. On the contrary, the Com- 
mission had full discretion under Sections 5 and 405 of the Communica- 
tions Act to entertain the petition and ample authority under Section 319 
of the Act to refuse to grant the application until the completion of the 
hearing requested by Frontier. The Commission's refusal even to 
consider whether to exercise its discretion was error. 


3. The Commission erred in refusing to rule on the question of 
Collier's eligibility as a common carrier to receive the license which 
the staff had issued to it, and in permitting Collier to expand its service 
in the face of a showing that it was not a common carrier and was thus 
ineligible for the grant in question. 


4. The Commission erred holding that Frontier's allegations that 


Collier would be engaged in unfair competition against Collier were not 
well pleaded and were deficient. 


5. The Commission erred in holding that Frontier had not alleged 
sufficient facts relating to Collier's conduct since the issuance of the 
construction permit in 1959 to warrant any further review of Collier's 
bona fides or qualifications. The Commission further erred in failing 
to give consideration to prior Collier conduct in the course of evaluating 
the more recent conduct. 


6. The Commission erred in granting a license to Collier for the 
operation of facilities which Collier had in large part constructed un- 
lawfully without any permit from the Commission to do so. 


7. The Commission erred in refusing to give any consideration 
to the Frontier allegations showing that injury to Frontier would in turn 
produce injury to the public which is dependent on service from Frontier's 
station KSTF. 
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8. The Commission erred in denying the Frontier application for 
review of the staff action granting the Collier license. The Commission's 
opinion provided no reason to justify this denial, and in view of the al- 
legations in the Frontier petition the Commission abused its discretion 
in denying it. 


SUMMARY OF ARGUMENT 


1. The Commission license here in question was for the operation 
by Collier Electric Company of facilities which it had largely built prior 
to the issuance of a construction permit for those facilities, and without 
any waiver granted by the Commission of the need to apply for a con- 
struction permit. Consequently, under Section 319(a) of the Communi- 
cations Act, 47 U.S.C. 319(a), the Commission had no authority to is- 
sue the license, and its order granting the license must be reversed and 
the case remanded with instructions requiring denial of the license. 


WJIV-TV, Inc. v. Federal Communications Commission, 97 U.S. App. 
D.C. 391, 398, 231 F.2d 725, 732 (1956). 


2. If the terms of this Court's remand should call for a hearing 
on the license application, then the Commission's holdings that it could 
not entertain the Protest and Petition for Reconsideration which was 
filed by Frontier Broadcasting Company must be reversed. The Com- 
mission held that it could not entertain an otherwise valid protest under 
Section 309(c) of the Act, because under the terms of Section 319(c) of 
the Act licenses "provided for and governed by the provisions of" Section 
319(c) were not subject toaprotest. But the license granted in this case was 
not "providedfor and governed by" Section 319(c) for tworeasons. First, that 
Section provided for the issuance of licenses only for the operation of stations 


which were completely built after the issuance ofa construction permit, which 
was not the case here. And, second, the fundamental purpose of the permit had 
been to authorize service to Scottsbluff, Nebraska, while the license ap- 
plication showed that there would be service to Gering, Nebraska, rather 
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than Scottsbluff. In view of this fundamental change in purpose, the 
license was not one "provided for and governed by" Section 319 (c). 


Moreover, even if the Frontier Protest and Petition could not be 
considered as a protest, the Commission erred in holding that it could 
not and should not entertain the Frontier pleading as a petition for re- 
consideration and rehearing as Frontier had requested. Under Section 
319 (c) the Commission was required before it issued the license to 
satisfy itself that "all of the terms, conditions, and obligations set forth 
in the application and permit have been fully met, and that no cause or 
circumstance arising or first coming to the knowledge of the Commission 
since the granting of the permit would . . . make the operation of such 
station against the public interest . . ." A fundamental term, condi- 
tion and obligation in the Collier applications and permits was that it be 
a common carrier, but Frontier had made a complete showing of circum- 
stances, including facts taking place after the grant of the permits, 
establishing that Collier was not a common carrier. The Commission's 
unconditional grant of the license without a hearing was therefore er- 
roneous. In addition, Frontier made a showing, which included the 
presentation of facts which occurred subsequent to the grant of the per- 
mits, that the grant to Collier would cause severe injury to Frontier in 
the operation of its television station KSTF in Scottsbluff, and, because 
that injury would in turn adversely affect the programming provided by 
station KSTF, that injury would in turn cause harm to the public. The 
problem of what the Commission has characterized as unfair competition 
from CATV systems to television broadcast stations, with consequent 
harm to the public, is a problem of first importance, and the Commis- 
sion erred in refusing even to entertain the Frontier showing. 
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I 


THE COMMISSION HAD NO AUTHORITY TO GRANT COLLIER 
A LICENSE FOR FACILITIES WHICH HAD LARGELY BEEN BUILT 
WITHOUT A CONSTRUCTION PERMIT FOR THOSE FACILITIES 


It is uncontested that Collier largely built its station KAS-41, the 
subject of the license here in question, without having received a con- 
struction permit from the Commission authorizing that construction.® 
So far as is here pertinent, Section 319(a) of the Communications Act, 
47 U.S.C. 319(a)* provides that: 


"No license shall be issued under the authority of 
this Act for the operation of any station the construction 
of which is begun or is continued after this Act takes ef- 
fect, unless a permit for its construction has been granted 
by the Commission." 


Since Collier began and continued the construction of its station after 
the Communications Act took effect and did so without a permit from 
the Commission, the Commission was expressly forbidden to issue a 
license for the operation of that station. Consequently, the issuance 
of the license here in question was unlawful and this case must be re- 
turned to the Commission with instructions to vacate and cancel the 
license. 


Nor can it be argued that the issuance of a permit subsequent to 
the unlawful construction validated that construction and permitted the 


. Collier itself later told the Commission that it had erected the 500-foot tower, 
and installed "off-the-air pickup antennas," (R. 98), and a Commission inspector 
found that.in addition. a transmitter building had been built, almost all the electronic 
equipment had been installed in or on the building or on the tower, and power lines 
had been run and connected into the building. (R. 104-05; see R. 116-17) 

Although the fact of premature construction is not disputed, the question of 
intent is in dispute. The Commission advised Collier that it was "satisfied that 
your unauthorized and premature construction in violation of our applicable rules 
and regulations was unintended. . ."" (R. 153) Frontier, on the other hand, alleged 
facts creating the clear inference that Collier's actions had not been unintentional 
and that its initial response to a Commission inquiry on the subject had not been 
candid. (R. 224-27) 


4 The complete text of Section 319(a) is set forth in the Appendix to this brief. 
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later issuance of a license for the use of those facilities. This question 
was squarely met and decisively settled by this Court in WJIV-TV, Inc. 
v. Federal Communications Commission, 97 U.S. App. D.C. 391, 231 F.2d 
725 (1956). There, in contrast to its action here, the Commission, faced 
with premature construction, had granted a permit only with the specific 
condition that the facilities which had been built unlawfully would not be 
used, Against anattack that the Commission had no authority to issue any 
permit once unlawful construction had been found to have taken place, 
this Court affirmed. Judge Danaher was of the view that the Commission 
had the power to issue a later permit and thereby permit the unlawfully 
built facilities to be used. But Judges Bazelon and Fahy concurred as 
follows: 


"Our affirmance rests on the Commission's construc- 
tion of the statute. We think the different construction pre- 
ferred by Judge Danaher is inconsistent with the legislative 
history of the statute. As the Commission states in its brief 
in this case, after an extended review of the legislative his- 
tory, 


"Despite a seeming lack of specific Congres- 
sional consideration of premature construction of 
either the limited extent or precise nature of that 
engaged in by WSAV, it is clear that Congress did 


intend both that station construction erected prior 


to issuance of a permit therefor should not be li- 
censed for operation and that premature construc- 


tion should not absolutely disqualify an applicant 
....'' (97 U.S. App. D.C. at 398, 231 F.2d at 732; 
emphasis supplied) 


Thus, this Court has held that the Communications Act absolutely 
bars the issuance of a license for the use of facilities which were pre- 
maturely built. ° The only difference between the facts here and those 


$ The station in the WJIV-TV case was a broadcast station. Section 319(d) of 
the Act, 47 U.S.C. 319(d), provides that as to certain classes of non-broadcast 
stations including stations in the common carrier service, "the Commission may 
waive the requirement of a permit for construction if it finds that the public in- 
terest, convenience or necessity would be served thereby: Provided, however, 
that such waiver shall apply only to stations whose construction is begun subse- 
quent to the effective date of the waiver . . ." Here no waiver was granted by 
the Commission. 
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in the WJIV-TV case is that here the unlawful construction was of far 
greater extent and, contrary to the situation in WJIV-TV, it is not pos- 
sible even to argue that the steps taken by Collier did not constitute 
"construction" within the meaning of Section 319(a). , 


Except to list the issue Frontier had requested with respect to 
premature construction (R. 265), the Commission did not in its opinion 
even mention the Frontier allegations on that subject. It may be, how- 
ever, that this matter was one of the "alleged violations of our Act and 
rules by Collier prior to 1960" which the Commission here said it did 
not wish to consider again. (R. 268) But the fact is that the Commission 
had no choice but to consider the question, since the Commission was 
prohibited by that premature construction from issuing the license 
which was before it. 


Nor does Section 319(c) of the Act, 47 U.S.C. 319(c)® provide any 
warrant for the Commission to issue the license. That section provides 
that: 


"Upon the completion of any station for the construc- 
tion or continued construction of which a permit has been 
granted, and upon [ certain other conditions] . . . the Com- 
mission shall issue a license . . ."" (Emphasis supplied) 
Thus,Section 319(c) contemplates that construction will take place 
only after a "permit has been granted’’” and, therefore, that a license 
is to be issued only for the use of facilities which have been built after 
a permit has been issued. This is the only fair reading of the terms of 
Section 319(c) standing alone. It is also the only construction of Section 
319(c) which is consistent with the prohibition in Section 319(a) against 
licensing premature construction. Consequently, Section 319(c) did not 
authorize the issuance of the license to Collier. 


6 The complete text of Section $19(c) in effect on the date of the Commission's 
opinion is set forth in the Appendix to this brief. A minor modification of Section 
$19(c) was later adopted to take into account the revisions in Section 309 of the Act 
which were effected by the Communications Act Amendments, 1960, Pub. Law 86- 
752, 74 Stat. 889 (1960). 


if The phrase "or continued construction" is a clear reference back to Section 
$19(a) and covers only the case of construction begun prior to the effective date 
of the Communications Act. 
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CONTRARY TO THE COMMISSION'S RULINGS, IT 
HAD BOTH THE POWER AND THE DUTY TO ENTER- 
TAIN THE FRONTIER PROTEST AND PETITION 


Since it is undisputed that the facilities for which Collier was 
here seeking a license were in part built prior to the issuance of a 


permit for their construction, in our view, for the reasons set out in 

Part I of this brief, the case should be sent back to the Commission . 
with instructions which would give it no choice but to deny the license 
application outright. This would leave with Collier the decision whether 
to seek a new permit to build new facilities to replace those which cannot 
be licensed. And Frontier in turn would in that event have the opportunity 
to oppose the application on such grounds as would then appear to it to be 
appropriate. 


On this view of the case it would be unnecessary to reach the 
question of the correctness of the Commission's other rulings. These 
were that it would not and could not entertain the Frontier Protest and 
Petition, but must deny it, and instead of setting aside the grant of the 
license and setting the case for hearing on issues requested by Frontier 
the Commission should instead affirm the grant of the license. On the 
possibility, however, that it should be determined that the Commission 
should or may hold a hearing before taking final action with respect to 
the license, we shall show in Part II of this brief that the Commission 
was wrong in holding that it could not entertain the Protest and Petition, 
but that instead any hearing on the Collier license application must in- 
clude an inquiry into issues raised by Frontier in its Protest and Pe- 
tition. 
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The Commission Erred in Holding that a Protest Under 
Section 309(c) of the Communications Act Would Not 
Lie inst the Grant of the License lication 


Section 309(c) of the Communications Act provided® that any Com- 
mission instrument of authorization under Section 309(a), 47 U.S.C. 
309(a), which was granted without a hearing was subject to protest for 
a period of thirty days, and, upon a protest being filed in proper form 
by a party in interest, the Commission was required to set the matter 
down for hearing. Section 309(a) in turn referred to "any application 
provided for in Section 308" and Section 308, 47 U.S.C. 308, referred 
to "construction permits and station licenses, or modifications or re- 
newals thereof. . .'"’ A conceded party in interest, Frontier timely 
filed a protest in proper form directed against the grant of the license 
to Collier. Consequently, in the absence of some specific statutory 
provision to the contrary, Frontier was clearly entitled to a hearing 
on its protest. 


In its opinion (R. 266-67) the Commission said that such a specific 
statutory provision was to be found in the last sentence of Section 319(c) 
of the Act, 47 U.S.C. 319(c). That section in its entirety was as follows: 


"Upon the completion of any station for the construc- 
tion or continued construction of which a permit has been 

ed, and upon it being made to appear to the Commis- 
sion that all the terms, conditions, and obligations set forth 
in the application and permit have been fully met, and that 
no cause or circumstance arising or first coming to the’ 
knowledge of the Commission since the granting of the per- 
mit would, in the judgment of the Commission, make the 
operation of such station against the public interest, the 
Commission shall issue a license to the lawful holder of 


i The Communications Act Amendments, 1960, supra, note 6, rewrote Section 
$09 of the Act and deleted the protest provisions of Section 309(c). Those amend- 
ments took effect after the Commission's opinion in this case, and the former 
provisions of Section $09(c) applied here. The complete text of the former Sec- 
tion 309(c) is set forth in the Appendix to this brief. 
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said permit for the operation of said station. Said license 
shall conform generally to the terms of said permit. The 
ovisions of section 309(a and (c) shall not appl. 


with respect to any station license the issuance of which 

is provided for and governed by the provisions of this sub- 

section.” (Emphasis aupotiad) 

Thus, a protest under Section 309(c) could not be brought against 
the issuance of a license "provided for and governed by "Section 319(c). 


But, as shown in Part I of this brief, supra, Section 319(c) provides only 
for the issuance of licenses to operate facilities which have been built 


after the issuance of a permit. Since that was not the case here, the 


license here in question was not "provided for and governed by" Section 
319(c), and Section 309(c) did apply to that license. 


Moreover, there is another reason why the Collier license was 
not "provided for and governed by" Section 319(c). This is that there 
was a fundamental difference between the service originally proposed 
by Collier in its application for a permit and that which it showed in its 
license application that it would actually conduct. 


In its application for a permit, the only proposal made by Collier 
and its only showing as to why the public interest, convenience and 
necessity would be served by a grant of its application, related to pro- 
posed service to a prospective CATV system in Scottsbluff.? Even in 
the face of Frontier allegations that there was no foreseeable prospect 
of a CATV system in Scottsbluff,!° Collier was silent as to any possible 
other customer. 


But in its application for a license for these facilities, Collier 
specified (R. 205) that "the customer of the carrier taking receipt of 


> R. 36. A showing was also made as to Alliance, Nebraska, in connection 
with an application for a link to serve that community (ibid), but that proposal 
is not pertinent here. 


a8 R. 63. Later events proved the accuracy of these allegations. On May 10, 
1960, the citizens of Scottsbluff in a general referendum voted to reject the 
proposals then before the City Council for a CATV franchise, and as a conse- 
quence there is not and cannot for the foreseeable future be such a system in 
that city. (R. 181-82, 193) 
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the transmitted intelligence at the Scottsbluff receiver is a CATV system 
serving Gering, Nebraska." In its opinion (R. 266-67) the Commission 
held that this was not a material change, in substance on the ground that 
a common carrier serving a receiving point in Scottsbluff would have 
been obliged to honor a request for service from any nearby customer, 
including a customer in Gering. 


In our view that holding completely misses the point. As the Com- 
mission itself made clear in its opinion (R. 266-67), the original Collier 
representation that it would serve a CATV system in Scottsbluff was the 
basis upon which it rested its claim that the public interest, convenience 
and necessity would be served by a grant of its application for Scottsbluff. 
But that basis was proved by events to be completely unreal, as Frontier 
had alleged from the beginning. On the Commission's reading of Section 
319(c) an applicant could propose in a permit application an operation 
which the Commission would accept as being in the public interest, and 
then proceed in its license application to reveal a totally different opera- 
tion which was not in the public interest, and its license application would 
not be susceptible to a protest. Again, it could deceive potential objectors 
by specifying an operation which could be expected to cause little or no 


economic injury, and then proceed with a license application revealing 
substantial injury, safe in the knowledge that no protest could be filed. 
In effect, if not perhaps in intent, that is what has happened in this case. 
We submit that the Commission's interpretation of Section 319(c) would 


controvert the purpose of the protest section of the Act, which was "'to 
make definite and certain the procedural rights and remedies of those 
who oppose, as well as those who apply for' a license." Clarksburg 
Publishing Company v. Federal Communications Commission, 96 U.S. 
App. D.C. 211, 214, 225 F.2d 511, 514 (1955). Thus, these rights and 
remedies were designed to protect important public purposes as well 
as the private interests of injured parties, and should not lightly be 
extinguished through strained and technical construction. See also, 


Valley Broadcasting Company v. Federal Communications Commission. 


20 


99 U.S. App. D.C. 156, 237 F.2d 784 (1956).12 We submit, therefore, 
that the Commission erred in holding that a protest would not lie against 
the grant of the license application. 


B 


Even If a Protest Would Not Lie, The Commission Erred 
In Holding That It Was Precluded By Section 31%(c) of 
The Act From Considering and Granting the Frontier 
Petition for Reconsideration. 


But even if the Commission's restrictive interpretation were 
correct and a protest could not be brought under Section 309(c) of the 
Act, it is clear that the Commission erred in holding that it could not 
entertain Frontier's alternative request for relief as set forth in its 
Protest and Petition. There Frontier had alleged as follows: 


". . . [E]ven if the Commission should determine that 
Section 309(c) is not applicable . . . there can be no doubt 
that Sections 5 and 405 of the Act are applicable, and the 
Commission has ample authority under those provisions 

to grant the relief which has been requested. . . All of 

the issues requested by Frontier can properly be consid- 
ered under Section 319(c) of the Act. . . Consequently, 
whether or not Section 309(c) applies. . . the relief granted 
by the Commission should be the same." (R. 235-36) 


In its opinion the Commission did not deny that Sections 5 and 405 
of the Act were applicable. Section 5(d) of the Act, 47 U.S.C. 155(d), 
provides that any person aggrieved by an order issued by an employee 
of the Commission acting under delegated authority from the Commis- 
sion "may file an application for review by the Commission. . . and 


= Although the protest procedure has been abolished by the Communications 
Act Amendments, 1960, supra, since the entry of the Commission's order in this 
case, the legal question here presented is of continuing importance. For the pro- 
test procedure has been replaced by a new pre-grant procedure designed to ac- 
complish essentially the same purposes, but to do so before rather than after Com- 
mission action on an application. See Section 309 of the Act as newly amended, 74 
Stat. 889-92. And under the newly amended Section 319(c) of the Act, 74 Stat. 892, 
the new pre-grant procedure would not be available as against license applications 
provided for in Section 319(c). Consequently, if affirmed, the restrictive interpre- 
tation placed by the Commission in this case upon the applicability of the protest 
procedure will necessarily apply also to limit the pre-grant procedure. 
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every such application shall be passed upon by the Commission. If 

the Commission grants the application, it may affirm, modify, or set 
aside such order, . . . or may order a rehearing upon such order... 
under section 405." Section 5 was applicable here because the Collier 
license was granted, under a delegation of authority, by the Chief of the 
Commission's Common Carrier Bureau. Section 405, 47 U.S.C. 405, 
provides!” that within thirty days after an order has been published 
any party in interest "may petition for rehearing; and it shall be law- 
ful for the Commission, in its discretion, to grant such a rehearing if 
sufficient reason therefor be made to appear." 


As in its holding that it had no power to consider a protest, the 
Commission's holding that it had no authority to entertain the alterna- 
tive Frontier request for relief was grounded on the Commission's 
interpretation of Section 319(c): : 


"Frontier urges that the rendition of service from 
the Scottsbluff terminal to a CATV at Gering, rather than 
at Scottsbluff, constitutes such a material change as to af- 
ford the Commission the occasion to exercise its discre- 
tion under Section 319(c) and to warrant the withholding of 
the covering license subject to the inquiries sought by 
Frontier. Unless we can agree with Frontier on this point, 


the Commission cannot entertain either a protest or a pe- 
tition for reconsideration in this case." (R. 266; emphasis 


supplied 


oe Section 405 was amended in respects not pertinent here by the Communica- 
tions Act Amendments, 1960, supra. 


aS in support of this holding the Commission cited only three of its own cases 
(R. 266): California Inland Broadcasting Co., 15 Pike & Fischer RR 1 (1957); 
Public Service Television, Inc., 15 Pike & Fischer RR 404a (1957); and Herbert 
P. Michels (WAUB), 18 Pike & Fischer RR 365 (1959). None of these cases has 
any bearing on the question presented here of the Commission's discretion under 
Section $19(c) to entertain a petition for reconsideration or rehearing or an ap- 
plication for review of a staff action under delegated authority. California Inland 
holds only that a test may not be filed against the grant of a license under 
Section 319(c) when That license authorizes operation in accordance with a con- 
struction permit. And the Public Service and Michels (mis-spelled in the opinion 
as Michaels) cases dealt only with the question whether the respective petitioners 
in those cases had sufficient standing to be parties in interest; in each case the 
Commission dismissed the pleadings for lack of standing. Here the Commission 
has specifically held (R. 266) that "we find and conclude that Frontier is a party 
in interest." 
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The Commission evidently misunderstood the Frontier position. 
Frontier did not urge that the change in proposed operation from Scotts- 
bluff to Gering brought into play the discretionary power of the Com- 
mission under Section 319(c). On the contrary, as is shown above, 
Frontier urged that the change from Scottsbluff to Gering was so ma- 
terial as to render inapplicable the provision in Section 319(c) which 


exempted certain license grants from being the subjects of protests 
under Section 309(c). In addition, Frontier urged that even if the 
change from Scottsbluff to Gering were not considered to be such a 
material change, the Commission had ample discretionary authority 
under Section 319(c) to consider the issues requested by Frontier. 14 


Frontier was clearly correct in its assertion that, even if the 
Collier license application were exempted from a protest, the Com- 
mission had ample authority under Section 319(c) to entertain the 
Frontier petition and grant the relief Frontier had requested. Section 
319(c) requires that before it issue a. license the Commission must 
satisfy itself: 


(a) That "all the terms, conditions, and obligations set 
forth in the application and permit have been fully met"; and 


(b) That "no cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of the permit 
would. . . make the operation of such station against the public 
interest." 


Thus, if the Commission is not satisfied as to the matters listed 
above, it has not only the power but the duty to withhold action on the 
license until it has satisfied itself with respect to these matters. And, 
by the same token, it not only can but should entertain a petition raising 
questions under Section 319(c). As we shall show, at least two matters 


4 Frontier also urged that the shift to Gering was a reason for the Commis- 
sion to exercise its discretion in favor of granting the relief Frontier had 
requested. (R. 235) 
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urged by Frontier fell into one or both of the classes which under 
Section 319(c) the Commission should consider, and therefore the 
Commission erred in its belief that it could not entertain the Frontier 
petition. 


The Commission had the power and duty under 
Section 319(c) to inquire whether Collier met 
the fundamental requirement that it be a com- 
mon carrier. 


Collier sought and was granted authorizations in the common 
carrier service. A fundamental "term, condition, and obligation" set 
forth in all of its applications and permits, therefore, was the require- 
ment that it be or become a common carrier.!5 In its Protest and 
Petition (R. 218) Frontier alleged that Collier "has not been in the 
past, is not now, and will not be for the foreseeable future, a bona 
fide common carrier." Frontier went on to state that: 


"Collier is not a common carrier because in fact it 
has not been serving the public as a carrier for hire. In- 
stead it owns all of its "customers" [the CATV systems 
which are the only recipients of its "common carrier" 
microwave service] and it is, therefore, a private carrier." 
(R. 218) 


Frontier went on to point out (ibid) that when in 1956 the Commission 
first faced this problem, it stated that: 


“Collier has not heretofore functioned as a com- 
munications common carrier. In the instant situation, it 
proposes initially to serve at least one organization in 
which it has no direct or indirect financial interest and 
it proposes to hold itself out as a common carrier and 
assume all the legal burdens and obligations accruing to 
such status. This is all that can be required to be shown 
at this time in so far as the proposed legal status of the 


15 see, o.g., R. 16, 96, 39, 41, 47, 151, 161, 206, and Section 21.700 of the 
Commission's Rules, 47 CFR 21.700, which states, following the heading, "Eligi- 
bility," that: "Authorizations for stations in this service will be issued to exist- 
ing and proposed communication common carriers. Applications will be granted 
only in cases where it is shown that . . . the applicant is legally, financially, 
technically and otherwise qualified to render the proposed service. ..."' 
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applicant as a common carrier is concerned. . . . Paren- 
thetically, however, we wish to note that our present de- 
termination in this regard is without prejudice to such later 
determination as we may make upon a review of the facts 
after Collier has had a reasonable opportunity to implement 
its public service offering. Thus, for example, at some 
reasonable future date the Commission might ascertain and 
determine whether there is a continuing need for either its 
holding out as a common carrier or its operation as a com- 
mon carrier." Collier Electric Co., 14 RR 848, 850-51. 


Frontier further alleged that more than three years had elapsed since 
Collier was authorized to build its initial system: 
"But Collier is now farther away than it then was from 

having ‘implemented its public service offering." For 

then it had one customer other than itself; now it has 

none."" (R. 219) 

All of these allegations were made by Frontier under oath. None 
was denied or otherwise controverted by Collier. It is clear, therefore, 
that Frontier had made out at least a prima facie showing that Collier 


had failed to meet a fundamental term, condition, and obligation as 
required by Section 319(c), and therefore the Commission had full 
discretion to entertain the Frontier petition and to set down the license 
application for hearing rather than being without power to do other than 
grant it. 


In addition, as shown above, it was not until long after the permit 
application was granted that the Commission first learned that the 
Gering "customer" would be a CATV system owned and operated by 
Collier itself. Thus, insofar as the license here in question is concerned, 
the fact that this link of the Collier system would not be used to serve 
any member of the public, but only to serve Collier itself first came 
to the Commission's attention after the grant of the permit. Conse- 
quently, on that basis alone the Commission had full discretion under 
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Section 319(c) to entertain and act upon the Frontier petition.16 


In dealing with these Frontier allegations, the Commission accepted 
the allegations, but took the position that the time was not ripe for giving 
them consideration: 


"We have consistently heretofore held that common carrier 
status may be initially achieved by a holding out of service 
to the public, and that the implementation of this holding 
out was for later review, after a reasonable opportunity 
had been afforded for use of the service. Granted that Col- 
lier is not now serving any member of the public other than 
itself . . . we are not now at the point in time when that 
question is to be reviewed. . ." (R. 267)7 


We submit that the Commission's test of common carrier status is 
erroneous even when applied to an application for a first permit, Even 
at that stage, the Commission may not lawfully rely on a mere statement 
by the applicant that it proposes to hold itself out to serve the public, 
but must reasonably satisfy itself that such service will take place. 

The Supreme Court has pointed out that "whether a transportation agency 
is a common carrier depends not upon its corporate character or declared 
purposes, but upon what it does." United States v. California, 297 U.S. 
175, 181 (1936); United States v. Brooklyn Terminal, 249 U.S. 296, 304 
(1919). And the Court has held that to establish a company as a bona fide 
common carrier, 


16 Note 5 to the Commission's opinion (R. 268) says that: "The determination 
now as to whether . . . Collier is a common carrier is not, in our opinion, 
material to the determination as to whether a protest and petition for reconsidera- 
tion will lie in this case, since this factor is not a new circumstance arising since 
the date of grant of the construction permit." But it was a new circumstance that 
Collier was no closer to "implementing" its public service offering in December 
1960 than it had been in July 1957 when it received its first permits, or in April . 
1959 when it received its permit to serve Scottsbluff. And the fact that the "cus- 
tomer" for the facilities here being licensed was Collier itself was also a newly- 
discovered circumstance. In any case, it is clear that Collier had not met one of 
its fundamental terms, conditions and obligations under its application and permit. 


lithe Commission said that the proper time was in connection with applications 
for renewal of license.(R.267) Collier has since filed such an application and on 
February 6, 1961, Frontier filed a petition to deny that application, alleging, among 
other things, that Collier is not, has not been, and has no prospects of becoming, a 
common carrier. To date the Commission has not acted on that petition. 
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| . . a holding out to serve a specified area is not alone 
sufficient. It is actual rather than potential or simulated 
service which is required. McDonald v. Thompson, 305 
U.S. 263, 266. Substantial as distinguished from incidental, 
sporadic, or infrequent service is required." United States 


v. Carolina Freight Carriers Corporation, 315 U.S. 475, 
481 (1942) 


If this is the test to apply to an existing carrier, the Commission 
in determining whether to license a prospective carrier must, neces- 
sarily, satisfy itself that there is at least a reasonable prospect that the 
carrier will meet that test when it is in operation. Thus, the test set out 
in the quoted passage from the Commission's opinion is erroneous even 
when applied to applications by a prospective carrier seeking its first 
series of authorizations. 


It is even more erroneous as applied to the Collier license here 
in question. Collier applied for that license some three years after it 
had been authorized to build its first series of "common carrier" 
facilities, but despite this passage of time Collier was seeking a license 
for expanded facilities in the face of a Frontier showing that not only the 
previously licensed facilities but also the newly constructed facilities 
here sought to be licensed were for the exclusive private use of Collier 
and not to serve the public. Moreover, there was before the Commis- 
sion at the time it granted the license application not a shred of evidence 
to give any indication that the nature of Collier's service would ever be 
in any respect different or more nearly the "common carrier" service it 
was required to provide in order to meet the conditions and obligations 
of its applications and permits. 18 


18 The Interstate Commerce Commission has flatly rejected attempts to obtain 
common carrier authorizations made by single se private carriers. whose desire 
was to furnish transportation for themselves or related companies. See Bell Coal 


and Navigation Company Applications, 2231.C.C, 433 (1937): 

"[Mjere expression of willingness to carry for others does not transform a 
private carrier into a common carrier... [TJhere must be a genuine 
holding out to carry for all... While a carrier may be a common carrier, 
even though most of its traffic consists of its own property . . . neverthe- 
less there must be some appreciable use or reasonably prospective use 
by the public or else the holding out to carry for all becomes merely an 
empty form." Id. at 435-36. 

Here there was no use and no prospect of use of the Collier facilities by the public. 
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Before it granted the license application, the Commission was 
under a duty under Section 319(c) to satisfy itself that Collier had met 
all of the conditions and obligations set forth in its applications and 
permits, and that no new circumstances had arisen to make the opera- 
tion of the station against the public interest. The Commission in 1958 
originally granted Collier permits to extend its facilities to serve Scotts- 
bluff and Alliance. This was less than a year after it had granted the 
permits for the initial Collier microwave facilities. The Commission 
then did not know that Collier itself would be the Gering microwave 
"customer" as well as the only "customer" of all of the other Collier 
microwave facilities. But by December 1960, when it granted the 
Scottsbluff license application, it was faced with these facts. It there- 
fore had not only the authority but the duty to inquire into these matters 
before granting the license application. Its holding that it could not 
entertain the Frontier petition is thus seen to be erroneous. 


It should be emphasized that this is not a case where the Com- 
mission has recognized that a basic question exists, but, pointing 
out that the question is already the subject of another proceeding 
before either the Commission itself or another agency, determines 
to conserve its forces by making a grant conditioned on the outcome 
of that other proceeding, rather than have duplicate trials of the same 
question.!9 Here no such condition was imposed on the license granted 
to Collier, and there is no current proceeding in which the question of 
Collier's status as a "common carrier" is being resolved. 


2° See, 0.g., WIRL Television Co. v. United States, 102 U.S, App. D.C. 341, 344, 
253 F. 2d 8638, 866 (1958), certiorari granted on other grounds, 358 U.S, 51. 


28 


The Commission had the power and duty under 
Section 319(c) to inquire whether the injury 
to Frontier would in turn produce injury to 
the public. 

In opposing the grant to Collier of the permits for the 500-foot tower 
to serve Scottsbluff and Alliance, Frontier alleged that the economic 
injury which would be caused it by the Collier CATV operations made 
possible by the grants to Collier would in turn be reflected in a loss of 
service to the public, and that this loss of service would not be made 
good by the CATV operations. At the same time, however, it was clear 
from the facts presented by Frontier itself that the Alliance CATV system 
would be more than 40 miles from Scottsbluff, and beyond what was then 
the service area of station KSTF. (R. 8,61) Further, Frontier had 
alleged that no CATV system was a foreseeable possibility in Scottsbluff. 
(R. 63) When the Commission granted the permits it did not address 
itself specifically to the Frontier allegations respecting the harm which 


would be done to the public as a consequence of the harm to be caused to 
Frontier. (R. 153-54) 


In its Protest and Petition, Frontier showed much more concrete 
injury to station KSTF and, as a consequence, more injury to the public, 
which would arise from the Collier service to its new Gering CATV 
system, which was actually in existence in a community of appreciable 
size and considerable economic importance to the operation of station 
KSTF. Thus, Frontier alleged that (R. 214-17, 220): 


(a) The importance of Gering to station KSTF's opera- 
tion is shown by the fact that Frontier sought and was granted 
Commission authority to identify the station on the air with 
Gering as well as Scottsbluff, and by the fact that a number 
of Gering businesses advertise regularly over station KSTF. 
In addition, Gering residents shop in Scottsbluff and Scotts- 
bluff residents shop in Gering. 
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(b) CATV operation in Gering, with the microwave facilities 
brought into use by the grant of the license to Collier, would 
cause the transmission over the CATV system of the signals 
of the Denver stations, thus duplicating substantially all of 
the non-locally originated programs of KSTF, particularly its 
most popular programs — originating primarily from the net- 
works — and thereby substantially reducing the audience in 
Gering for the programs of KSTF. 


(c) As a consequence, the value to Gering businessmen 
of advertising over KSTF would correspondingly decline, thus 
impairing KSTF revenues. 


(d) The loss of Gering as a community receiving un- 
duplicated television service from KSTF, coupled with the 
loss already being experienced as a result of CATV opera- 
tion elsewhere within the present KSTF service area, partic- 
ularly in Alliance, would make the difference for some net- 
work advertisers between ordering and not ordering their 
programs carried over KSTF. 


(e) The loss to KSTF of these network and other 
programs would correspondingly injure the public, since 
more than 95% of the persons served by KSTF live outside 
Gering — and thus beyond the area of service of these : 
programs by CATV — and many of these persons live in 
sparsely settled rural areas which could never be served 
by a CATV system, and to these persons the loss of | 


programs from KSTF would be a severe, permanent and 
irreparable loss. 


(f) Finally, the loss of programs would reduce the 
overall audience for the station, thus in turn decreasing its 
value to advertisers, precipitating a spiraling decline of 
programs and revenue. Since the Scottsbluff market is in 
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any case only marginal in its ability to support a television 
broadcast station,2° the end result of this descending spiral 
would be severe loss to the public as a consequence of the 
inability of Frontier to provide the level of programming 
which it is now capable of providing and is in fact providing. 
This loss could not be made good through CATV operations 
because station KSTF provides an outlet for local self ex- 
pression and serves a broad area, while a CATV system 
merely repeats the signals of stations in distant locations, 
and can serve only urban concentrations of population. 


Many of the foregoing allegations described causes and circum- 
stances "arising or first coming to the knowledge of the Commission 
since the granting of the permit. . . ." It is clear, therefore, that 
the Commission was wrong in saying that it could not entertain the 
Frontier petition insofar as it related to these allegations. 


Moreover, this section of the Frontier petition raised questions of 
first importance to the public interest, which the Commission should 
have considered. The Commission has been perplexed for a number of 
years by the problems of inequitable competition which are faced by 
television broadcast stations in sparsely settled areas when they meet 


ae As Frontier pointed out in its Protest and Petition, the injury caused by Collier 
to Frontier is aggravated by the fact that Frontier must pay in one form or anether 
for the use of the many copyrighted works and other literary properties broadcast 
over station KSTF, and such payments represent a substantial part of Frontier's 
costs of operation. On the other hand, Collier engages in a deliberate and con- 
sistent policy with all of its CATV systems of distributing the programs of the 
Denver stations — and, for that matter,of distributing without permission over its 
Gering system the programs of KSTF — without obtaining permission to do so 
from anyone and without any effort to make payment for the use of the program 
material. /Thus,Collier is able unfairly to compete with Frontier without bearing 
any of the program costs Frontier must bear. Although Frontier fully alleged 
these facts (R. 221-22) for the first time in its Protest and Petition, the Commis- 
sion erroneously ruled that the Frontier allegations were deficient because lack- 
ing in specificity, and therefore refused to consider these allegations (R. 268). 
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competition from television repeater services, notably CATV systems2 : 
At the heart of the problem is the fact that a kind of Gresham's law ap- 
plies to these competitive situations. There is a strong tendency for 

the CATV and other repeater systems — which provide nothing other 

than non-local programs for populations concentrated in small areas — 

to drive out the television broadcast stations without being able to replace 
the broad coverage and local service provided by those stations. 


The Commission has recently felt so concerned about this problem 
and its impact on the public interest, that in January 1961, one month 
after the release of the opinion here in question, it adopted a proposal 
which it later transmitted to the Congress, to amend the Communications 
Act to give the Commission sufficient direct control over CATV systems 
themselves — including those not served by microwave or other facilities 
already under Commission authority — to permit the Commission to 
meet the problem.22 _But in this case, where the Commission already 
has undoubted jurisdiction over the microwave system which is essential 
to the CATV operation in Gering, it has never exercised that jurisdiction 
even to institute a proceeding to inquire into the possibility of meeting 
the threatened injury to the public posed by the CATV operations in Gering. 


31 For an extensive if inconclusive report on the problem, see the Commission's 
Report and Order in Docket No. 12,448, CATV Systems and ee ‘Television 
Services, 18 Pike & Fischer RR 15738 (1959). In that pr e Commission 
expressed the view that "common carrier" authorizations to serve CATV systems 
should not be withheld because of their impact on television broadcast service, see 
18 Pike & Fischer RR 1578 at 1605, but later in the same year the Commission 
entertained pleadings which in substance sought reconsideration of that view, and 
designated for hearing microwave "common carrier" applications on issues includ- 
ing the question whether its previous views should be reconsidered and changed. 
See, e.g., Montana-Idaho Microwave, Inc., 19 Pike & Fischer RR 416, 421 (1959). 
The Commission's position on this point may, therefore, fairly be said to be still 
unsettled. 


22 See FCC Mimeos, 98093-94, adopted January 4, 1961, and transmitted to the 
Congress on February 16, 1961. The Commission's explanation of the proposed 
amendments to the Act was based on the Commission's view that "some adjust- 
ment of the unfair competitive situation of local television stations as against 
community antenna television systems, would be in the public interest." For the 
complete text, see the Appendix to this brief. 
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The Commission now contends that it has no power to entertain the 
Frontier petition on this subject. As shown above, that contention is 
erroneous. Moreover, the Commission should not now be permitted to 
rely on its previous failure to institute a proceeding based upon a some- 
what different set of facts before it as a ground for failing now even to 
consider on the merits whether in the public interest it should institute 


a proceeding. 


CONCLUSION 


In view of the undisputed premature construction of the Collier 
facilities, the case should be returned to the Commission with instruc- 
tions requiring the denial forthwith of the Collier license application. 

In the alternative, should it be determined that Collier is entitled to a 
hearing on its application, then the orders of the Commission granting 
the Collier license should be set aside, and the case should be returned 


to the Commission with instructions that it can and must entertain the 
Frontier Protest and Petition. 


Respectfully submitted, 


BERNARD KOTEEN 
ALAN Y. NAFTALIN 


1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Counsel for Appellant 
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APPENDIX 


A. STATUTES AND REGULATIONS INVOLVED. 


The provisions of Sections 309(c), 319(a) and 319(c) of the Com- 
munications Act, the texts of which are set forth below, were of those 
sections up to and at the time of the adoption of the decision and order 
of the Federal Communications Commission which is the subject of this 


appeal. 


Communications Act of 1934, as amended 


Section 309(c): 


When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) 
hereof, such grant shall remain subject to protest as here- 
inafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file a protest 
under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall be 
served on the grantee, shall contain such allegations of fact 
as will show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the protes- 
tant as showing that the grant was improperly made or would 
otherwise not be in the public interest The Commission | 
shall, within thirty days of the filing of the protest, render a. 
decision making findings as to the sufficiency of the protest 
in meeting the above requirements; and, where it so finds, 
shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds 
for setting aside the grant, except with respect to such 
matters as to which the Commission, after affording protes- 
tant an opportunity for oral argument, finds, for reasons set 
forth in the decision, that even if the facts alleged were to 
be proven, no grounds for setting aside the grant are 
presented. The Commission may in such decision redraft 
the issues urged by the protestant in accordance with the 
facts or substantive matters alleged in the protest, and may 
also specify in such decision that the application be set for 
hearing upon such further issues as it may prescribe, as 
well as whether it is adopting as its own any of the issues 
resulting from the matters specified in the protest. ' In any 
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hearing subsequently held upon such application issues 
specified by the Commission upon its own initiative or 
adopted by it shall be tried in the same manner provided 

in subsection (b) hereof, but with respect to issues result- 
ing from facts set forth in the protest and not adopted or 
specified by the Commission, on its own motion, both the 
burden of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. The hear- 
ing and determination of cases arising under this subsection 
shall be expedited by the Commission and pending hearing 
and decision the effective date of the Commission's action 
to which protest is made shall be postponed to the effective 
date of the Commission's decision after hearing, unless the 
authorization involved is necessary to the maintenance or 
conduct of an existing service, or unless the Commission 
affirmatively finds for reasons set forth in the decision that 
the public interest requires that the grant remain in effect, 
in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending 
the Commission's decision after hearing. 

(d) Such station licenses as the Commission may grant 
shall be in such general form as it may prescribe, but each 
license shall contain, in addition to other provisions, a 
statement of the following conditions to which such license 
shall be subject: (1) The station license shall not vest in 
the licensee any right to operate the station nor any right in 
the use of the frequencies designated in the license beyond 
the term thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted there- 
under shall be assigned or otherwise transferred in viola- 
tion of this Act; (3) every license issued under this Act 
shall be subject in terms to the right of use or control con- 
ferred by section 606 hereof. 


Section 319(a): 


No license shall be issued under the authority of this 
Act for the operation of any station the construction of 
which is begun or is continued after this Act takes effect, 
unless a permit for its construction has been granted by the 
Commission. The application for a construction permit 
shall set forth such facts as the Commission by regulation 
may prescribe as to the citizenship, character, and the : 
financial, technical, and other ability of the applicant to con- 
struct and operate the station, the ownership and location of 
the proposed station and of the station or stations with which 
it is proposed to communicate, the frequencies desired to be 
used, the hours of the day or other periods of time during 
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which it is proposed to operate the station, the purpose for 
which the station is to be used, the type of transmitting 
apparatus to be used, the power to be used, the date upon 
which the station is expected to be completed and in oper- 
ation, and such other information as the Commission may 
require. Such application shall be signed by the applicant 
under oath or affirmation. 


Section 319(c): 


Upon the completion of any station for the construc- 
tion or continued construction of which a permit has been 
granted, and upon it being made to appear to the Commis- 
sion that all the terms, conditions, and obligations set forth 
in the application and permit have been fully met, and that 
no cause or circumstance arising or first coming to the 
knowledge of the Commission since the granting of the per- 
mit would, in the judgment of the Commission, make the 
operation of such station against the public interest, the 
Commission shall issue a license to the lawful holder of 
said permit for the operation of said station. Said license 
shall conform generally to the terms of said permit. The 
provisions of section 309(a), (b) and (c) shall not apply with 
respect to any station license the issuance of which is 
provided for and governed by the provisions of this sub- 
section. 


Rules and Regulations of the Federal Communications Commission: 


Section 21.700 


Elibility - Authorizations for stations in this service will 
be issued to existing and proposed communication common 
carriers. Applications will be granted only in cases where 
it is shown that (a) the applicant is legally, financially, 
technically and otherwise qualified to render the proposed 
service, (b) there are frequencies available to enable the 
applicant to render a satisfactory service, and (c) the 
public interest, convenience or necessity would be spies 
by a grant thereof. 
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B. . AMENDMENT TO COMMUNICATIONS ACT 
PROPOSED BY FEDERAL COMMUNICATIONS 
COMMISSION, AND EXPLANATION THEREOF 


A BILL 


To amend the Communications Act of 1934 to authorize the 
Federal Communications Commission to issue rules and 
regulations with respect to community antenna television 
systems. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That section 3 of the Communications Act of 1934 (47 U.S.C. 
153) is amended by amending subsection (h) thereof and by 
adding a new subsection (hh), as follows: 

Sec. 3. Definitions. 


For the purposes of this Act, unless the context other- 
wise requires — 
*x 


* * * * 


(bh) "Common carrier" or "carrier" means any per- 
son engaged as a common carrier for hire, in 
interstate or foreign communication by wire or 
radio or in interstate or foreign radio transmis- 
sion of energy, except where reference is made 
to common carriers not subject to this Act; but 
a person engaged in radio broadcasting or in 

a community antenna television sys- 
tem shall not, insofar as such person is 80 en- 
gaged, be deemed a common carrier. 


“Community antenna television system" means 
any wire or cable facility perfor ming the service 


of receiving and amplifying the signals transmit~- 
ting programs broadcast by one or more televi- 
sion stations and redistributing such programs 

to subscrib: members of the public, but such 
terms shall not include any such facility which 
serves fewer than fifty subscribers any such 
facility which serves only the residents of one or 
more apartment dwellings under common owner- 
s control, or ement, and commercial 
establishments located on the premises, or an’ 


such facility used only for the distribution, by wire, 


of programs for which a charge is imposed gen- 


erally on all subscribers wherever located, and 
which are not in the first instance broadcast for 
reception without charge by all members of the 


public within the direct range of television broad- 
cast stations. 
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Sec. 2. Section 303 of the Communications Act of 
1934 (47 U.S.C. 303) is amended by adding at the end thereof 
a new subsection (s) as follows: 


Sec. 303. General Powers of the Commission. | 


Exempt as otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, interest, or 
necessity requires shall — 


(s) Have authority to issue such orders, rules, and 
regulations and prescribe such restrictions | 
and conditions and in connection therewith, to 
hold such hearings as, in its discretion, may 


be deemed appropriate with respect to the opera- 
tion of community antenna television systems, 
either generally or in individual instances, as. 

may be necessary or desirable to the maintenance 
of broadcast stations providing locally -originated 
television program service in the area served by 
a_ community antenna television system, with due 
regard to the public interest in the provision of 
multiple television program services; Provided 
that nothing contained herein or in Section 3(hh) 


hereof shall be deemed to limit the authority of 
the Commission to regulate any wire or cable: 


facilities as devices which can or do cause harm- 


ful interference to interstate or foreign radio com- 


munications. 


Explanation of Proposed Amendments to Sections 3 and 303 


of the Communications Act of 1934, as amended. : 


The advent of community antenna television systems 
in recent years, together with their increasing use of micro- 
wave radio facilities, has not only provided multiple televi- 
sion services to many areas which were previously without 
any service, but also has created certain problem situations 
insofar as local television broadcast stations are concerned. 
A community antenna television system either directly or 
through a microwave facility intercepts television programs 
which have been broadcast to the general public and carries 
them through cables or wires to individual subscribing mem- 
bers of the public who pay a charge for this service. While, 
originally; such systems directly intercepted programs of 
not too distant stations, more recently microwave radio facil- 
ities have been utilized to obtain programs which have been 
broadcast by stations far removed from the site of the com- 
munity antenna television system. Although these systems 
may be generally considered in the category of repeater 
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television services, they do not engage directly in radio- 
transmission of electric energy by radio, as do translator 
stations, and hence are not within the licensing jurisdic- 
tion of the Commission under Section 301 of the Communi- 
cations Act. 


The Commission's early examination of television 
repeater services, including community antenna televi- 
sion systems, is reflected in its Report and Order in 
Docket No. 12443, which was adopted on April 13, 1959. 

In that document the Commission recognized that some 
adjustment of the unfair competitive situation of local tele- 
vision stations as against community antenna television 
systems, would be in the public interest. In an attempt to 
reach this end, the Commission recommended certain 
measures to the 86th Congress which were embodied in 
H.R. 6748 and S. 1801. In examining into this matter the 
Congress considered numerous legislative proposals and 
held hearings thereon. Two of these proposals, S. 2653 and 
H.R. 11041, would have established a broad-scale and man- 
datory licensing scheme for the some 500-700 community 
antenna television systems which are already in existence, 
as well as those proposed to be established in the future. 


While the Commission was in accord with the general ob- 
jective of these bills, it expressed the view that they were 
unnecessarily comprehensive in scope; would reach into 
situations which did not affect local television stations; 
and would unnecessarily add to the already large licens- 
ing functions of the Commission. 


In contrast to the unduly widespread scope of these 
bills, the instant proposal is designed to vest in the Com- 
mission authority to act in those situations where local 
television stations are operating under inequitable dis- 
advantages in competition with community antenna tele- 
vision systems. The Commission would thereby be enabled 
to address itself to the problem situations in the CATV- 
local station areas under a general power to make appro- 
priate adjustments through the issuance of appropriate rules, 
regulations, and orders. The Commission would not, how- 
ever, be encumbered by the administration of a mandatory 
licensing scheme for community antenna television systems, 
including the large number of such systems which are pro- 
viding the only television service to sparsely settled areas. 


This proposal would define community antenna tele- 
vision systems in a new subsection 3(hh) of the Communica- 
tions Act in substantially the same manner as the Commis- 
sion's previous legislative proposal and as was included in 
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S. 2653, H.R. 11041, and in other related bills which were 
considered by the 86th Congress. This definition would 
exclude community antenna television systems which 
served less than 50 subscribers or which consisted pri- 
marily of a master antenna system for the residents of a 
single or a group of related apartment houses. The defini- 
tion would also expressly exclude community antenna tele- 
vision systems which carry only subscription television or 
other closed circuit programs. The proposal would also 
amend Section 3(h) of the Communications Act so as to 
make clear that jurisdiction over community antenna tele- 
vision systems is not to include regulation as a common 
carrier. This limitation was also included in S. 2653 and 
H.R. 11041 of the 86th Congress. 


Another new sub-section - 303(s) - would empower 
the Commission to issue orders, rules and regulations 
with respect to community antenna television system opera- 
tions in situations where an area is served by both the CATV 
system and a local television broadcast ‘station. It should 
be noted that despite the numerous CATV systems through- 
out the country, the problems that have arisen concern the 
comparatively few areas where a CATV system competes 
with a local station. Although authorizing the Commission 
to impose restrictions on CATV operation so as to promote 
a more equitable balance with a local station, the Commis- 
sion would be required to give due consideration to the pub- 
lic interest in the multiple television services provided by 
the CATV and therefore its jurisdiction is keyed to the. mak- 
ing of reasonable adjustments in the competitive situation 
rather than to the elimination of CATV systems. 


For example, in an appropriate situation the Commis- 
sion might require the CATV system to carry the program 
of the local station as part of its regular service and to as- 
sure that reception of the local program by CATV subscribers 
is reasonably comparable in technical quality to the pro- 
grams provided by the CATV from other sources. Such re- 
quirements have been strongly urged by broadcasters whose 
ability to provide a local television service is said to be ad- 
versely affected by the CATV operations. Apart from the 
fact that CATV systems are able to bring in multiple services 
which are beyond the capacity of the local station, it appears 
that direct reception of local stations by CATV subscribers 
is made more difficult in the usual case by the necessity of 
an additional switching operation to receive local broadcast 
signals. 
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Another instance of the way in which the Commission's 
jurisdiction might be exercised in appropriate situations 
lies in the field of duplication by CATV systems of programs 
being carried by the local station. The Commission would be 
empowered under the proposed legislation to order such ad- 
justments as would, on an appropriate basis, permit the CATV 
system to continue to provide multiple television services and 
at the same time afford to the local station some protection 
in its program offerings. 


Since this legislative proposal looks to a limited juris- 
diction over CATV's under the Communications Act of 1934 
as amended, the enforcement and review provisions in section 
312(b) and titles 4 and 5 of the Act would be available in con- 
nection with rules, regulations and orders issued by the Com- 
mission with respect to CATV operations. 


Adopted: January 4, 1961 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as agreed to in a prehearing 
Stipulation approved by the Court, are as follows: 

1. Whether the Commission erred in holding that the 
authorization challenged by Frontier was a license as des- 


cribed in Section 319(c) of the Communications Act and thus 


an authorization against which a protest under Section 309(c) 


of the Act could not be brought. 

2. Whether the Commission held that it lacked dis- 
cretion to entertain the Frontier petition for reconsideration, 
and, if so, whether this was error. 

3. Whether the Commission erred in ruling that it would 
defer action on the question of Collier's eligibility as a 
common carrier to receive the license in question. 

4. Whether the Commission erred in holding that Frontier's 
allegations that Collier would be engaged in unfair competition 
were not well pleaded and were deficient. 

5. Whether the Commission erred (a) in holding that 
Frontier had not alleged sufficient facts relating to Collier's 
conduct since the issuance of the construction permit in 1959 
to warrant any further review of Collier's bona fides or 
qualifications, and (b) in failing, in reviewing the allegations, 
to give consideration to prior Collier conduct in the course 


of evaluating the more recent conduct of Collier. 


(i) 


6. Whether the Commission erred in affirming a grant 
of modification of license to Collier on September 16, 1960, 
for the operation of facilities which Collier had in large 
part constructed without a permit from the Commission to do 
So. 

7. Whether the Commission erred in failing to order a 
hearing on the Frontier allegations that injury to Frontier 
would in turn produce injury to the public which is dependent 

on service from Frontier's television station KSTF. 

8. Whether, in the circumstances of this case, the Com- 
mission erred in denying the Frontier application for review 
of the staff action granting the Collier license application, 


(a) because the Commission gave no reasons for its action, and 


(b) because in view of the allegations in the Frontier petition 


the Commission's action constituted an abuse of discretion. 
Counsel for the parties agreed that agreement on the 

issues was not a concession of the correctness of any factual 

or legal premise which may be implicit in the formulation of 


the issues. 
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FEDERAL COMMUNICATIONS COMMISSION 


es 
BRIEF FOR APPELLEE 
a, 


COUNTERSTATEMENT OF THE CASE 
LEE OF THE CASE 


Appellant's statement of the case is not chrono- 


logical and is somewhat argumentative. We therefore 
believe a brief chronological statement of the salient 
facts will be of assistance to the Court. 

This is an appeal from a Memorandum Opinion and 
Order of the Federal Communications Commission adopted 
November 30, 1960, and released December 7, 1960 (R.263- 
269), denying a "Protest, Petition for Reconsideration 
and Rehearing, and Application for Review of Delegated 
Staff Action” (R,213-237) filed by Frontier Broadcasting 
Company, and affirming the Commission's prior grant 
without hearing of the application of Collier Electric 


Company for a license to cover a Previously issued 


- 2 
construction permit for a microwave radio relay facility 
in the Domestic Public Point-to-Point Microwave Radio 
Service The relevant facts are as follows: 

On December 6, 1957, Collier Electric Company 
(Collier) filed an application with the Commission (R.1- 
36) for authority to construct a common carrier point-to- 
point microwave radio relay system to bring television 
signals from Denver, Colorado, television broadcast sta- 


tions to community antenna television systems in Alliance 


2/ 
and Scottsbluff, Nebraska. This system, with 


l/ Point-to-point Microwave Radio Service is defined in 
Section 21:1 of the Commission Rules as "A domestic 
public radio service rendered on microwave frequencies by 
fixed stations between points which lie within the United 
States or between points in its possessions or to points 
in Canada or Mexico.” 47 CFR 21.1 (1961 Cum. Supp.). 


2/ A community antenna television system has been described 
by the Commission as "a receiving antenna located on a 

high elevation so as to receive signals to best advantage, 
and wire lines whereby the signals received are trans- 
mitted to the receiving sets of the subscribers in the 
community, together with necessary amplifying equipment 

and sometimes equipment to ‘convert’ the signal from the 
channel on which it is received to another channel at which 
it appears onithe subscriber's set.” CATV and TV Repeater 
Services, Docket No. 12443, 26 F.C.C. 403, 407 (containing 
a full discussion of the role of community antennas and 
other forms of auxiliary television services.) The Com- 
mission held, reaffirming Frontier Broadcasting Co. v. 
Collier, 16 Pike & Fischer, R.R. 1005, that community 
antennas are not common carriers, and further, that the 
Commission has no other jurisdiction over them except to 
the extent that they may radiate energy (26 F.C.C. at 
426-431). 


eK tere 
transmissions from Antelope Hill (near Bridgeport), 
Nebraska, to Alliance and Scottsbluff, was to be a contin- 
uation of an existing microwave system with a pickup point 


3 
at Fort Morgan, Colorado (R. 16) 


On January 6, 1958, the applicant filed an amend- 


ment to state that Collier itself might own and operate 
the community antenna systems at Scottsbluff and Alliance 
if arrangements for ownership failed (R.38). A construc- 
tion permit was issued on January 14, 1958 (R. 39-41). 
The call letters were KAS41, 

On May -7, 1958, an application for modification of 
this ‘outstanding construction permit was filed by Collier, 
requesting authority to construct a 500 foot antenna tower 
in lieu of the 300 foot antenna tower originally proposed 
and to relocate the station about one and a half miles 
Southwest of the previously authorized site (n.42-87) 2 

On June 11, 1958, Frontier Broadcasting Company 
(Frontier), licensee of television broadcast stations 
KFBC in Cheyenne, Wyoming, and KSTF in Scottsbluff, 

3/ The application also involved modification of ie 
existing transmitters at Sidney, Nebraska, in the old 
system, to provide signals to the proposed new installa- 
tion at Antelope Hill (R.16). 

4/ This application for modification of station KAS-41 
contained the additional request for modification of 
Station KAS-81 which had been granted on July 11, 1957, 


and was the preceding transmitter station in the overall 
system (R.49). 
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Nebraska, filed a "Petition for Postponement of Considera- 
tion and for Other Relief,” alleging that community antenna 
systems in Scottsbluff and Alliance would cause serious * 
economic injury to Frontier's television station in 
Scottsbluff and, through it, injury to the public, and 
asking that a grant of the modification applications be 
postponed pending completion of Docket No. 12443, in which 
the Commission was examining the effect of community 
antenna systems (see footnote 2 supra). It was also 
requested that the Commission revoke the existing auth- 
orizations on the grounds that Collier had misrepresented 
in its original application the existing television services 
available, that Collier would not provide a common carrier 
service, and that a community antenna service would injure 
television broadcast service and the public (R.60-73). 
Collier opposed this petition on June 23, 1958 
(R.75-88), urging, inter alia, that Frontier was attempting 
to protect a monopoly position, and that since it already 
had a construction permit there was no reason to hold up 
the slight modifications it sought. Frontier replied on 


July 3, 1958 (R. 92-97), alleging further that Collier 


was proceeding to build the Antelope Hill station in 


accordance with the pending modification application 


rather than in accordance with its construction permit, 


225 
in violation of Section 319 (a) of the Communications act! 
Collier responded on July 14, 1958 (R. 100-103). On 
September 25, 1958, Frontier filed a further pleading 
requesting a hearing (R. 107-115), and Collier replied on 
October 22, 1958 (R. 121-127). Frontier filed a reply to 
Collier's reply (R. 132-136); Collier then filed a State- 
ment. in respOnsé0{R. 138-140). On April 14, 1959, the 
pending applications were granted, the Commission finding 
that the premature construction was unintended (R. 151- 
153). The other issues raised by Frontier were found to 
be without substance (R. 154). The Commission noted that 


Docket No. 12443 had also been concluded that day, 


removing any other further bar to a grant (R. 154). 


Letters to Collier and Frontier expressed these 
conclusions, 

On May 15, 1959 Collier filed an application for a 
license, to cover transmissions to Alliance only (con- 
struction of a community antenna at Scottsbluff not being 
completed) (R. 156-160). A grant was made on May 18, 
1959 (R. 161-162). Collier built its microwave link to 
serve Alliance, Nebraska, and on May 2, 1960, requested a 
Special Temporary Authorization to permit Station KAS-41 
5/ On June 27, 1958 the Commission had written to Collier 
seeking information on this construction (R. 89-90), and 
on July 7, 1958 Collier replied that it had not realized 
that construction of the newly requested modified facili- 
ties was improper, in view of the fact that it already held 
a basic construction permit. (R.98-99), Further correspond- 


ence on this subject and a Commission field investigation 
followed (R. 104-105, 116-119), 
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to communicate temporarily with the nearby community of 
Gering rather than Scottsbluff (R. 164-165). Thereafter, 
this request was incorporated in an application filed on 
May 18, 1960, requesting modification of its construction 


permit to add Gering as a receiving point, and for an 


eight months extension of the permit authorizing trans- 


mission to Scottsbluff (R. 167-174). 

In a “Petition for Hearing, For Order to Show 
Cause and for Other Relief,” Frontier alleged that Collier 
was not a common carrier and that the information in 
Collier's most recent application for modification, con- 
cerning the likelihood that a community antenna system 
would receive a franchise in Scottsbluff, was misleading; 
Frontier requested that the Gering application be set for 
hearing on these grounds and the other grounds set forth 
in its previous pleadings (R. 176-189, 191-193). Revoca- 
tion of the Scottsbluff permit was also requested. 

On June 28, 1960, Collier requested dismissal of 
its application for modification of construction permit 
to add Gering as a point of communication (R. 194). It 
was dismissed on August 2, 1960 (R. 199). 

After ‘completing construction of the Scottsbluff 
link, Collier filed an application for a license of those 
facilities on September 14, 1960 (R. 200-207). Incorpo- 
rated in this application for license was the additional 


proposal to serve a community antenna system in Gering, 
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Nebraska, rather than in Scottsbluff (R. 205). .On October 


1960, the Commission gave public notice that the applica- 
tion had been granted without hearing on September 16, 
1960 by the Chief of the Common Careless Bureau under dele- 
gated authority (R. 209-211). Thereupon, on November l, 
1960, Frontier filed its "Protest, Petition for Reconsid- 
eration and Rehearing, and Application for Review of Dele- 
gated Staff Action” requesting a hearing on certain desig- 
nated issues and alleging, inter alia, that (R. 212-237): 
(1) Collier was not and would not be a bona fide common 
carrier; (2) the injury resulting to Frontier from the 
grant of Collier's sppivearton would also produce injury 
to the public; (3) Céliies proposed to engage in unfair 
competition against Frontier; and (4) Collier had not been 
candid with the Commission and had unlawfully constructed 
station KAS-41 at Antelope Hill. 

Collier opposed Frontier's petition on November 14, 
1960 (R. 239-249), and Frontier replied on icv oubex 21, 
1960 (R. 254-262), 

Although Frontier was found to be a party in 
interest, the Commission denied its protest and petition 
for reconsideration on November 30, 1960 in the ueaneandsn 
Opinion and Order under review. (R. 263-269). As the 
Commission noted in its decision, Frontier's pleading was 
not addressed to the grant of a construction permit but 


rather to the grant of a license to cover the construction 
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permit (R. 266). The Commission noted that Section 319 (c) 


of the Act requires the Commission tod issue a license to 


cover a construction permit when it appears that all terms, 
conditions, and obligations set forth in the: permit have 
been met and that no cause or circumstance arising or first 
coming to the knowledge of the Commission’ since the nd 
granting of the permit would make the operation of such 
station against the public interest. The Commission 
rejected the assertion that the rendition of service from 
the Scottsbluff terminal to a community antenna system at 
Gering, rather than at Scottsbluff as originally proposed, 
was a material change, stating that ". . .if the common 
carrier carriage terminates at the Scottsbluff terminal, 

it is of no legal significance in this case where the 

CATV customer actually operates. . .” (R. 266). 

The Commission also rejected Frontier's contention 
that Collier was not a common carrier. The Commission 
held that common carrier status may be initially achieved 
by holding out of service to the public, and that the 
implementation of this holding out would be for review 
upon completion of a license period (R. 267). The Commis- 
sion pointed out that this procedure for determining 
common carrier status had been expressly provided for in 
Section 21.709 (47 CFR 21.709, 1961 Cum. Supp.) of the 


Commission’s Rules and Regulations, and that to ignore 
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this procedure would not be conducive to the orderly 
dispatch of Commission business (R. 267-268). The other 
arguments raised by Frontier were also found to be without 
merit. 


Accordingly, the Commission affirmed the action 


taken by the Chief of the Common Carrier Bureau granting 


the license to Collier. This appeal followed. 


SUMMARY OF ARGUMENT 

The Communications Act provides for a two-step 
radio licensing process, consisting of the grant of a 
construction permit, which is followed, after construction 
has been completed, by the grant of.a license to operate. 
All known public interest questions are to be resolved at 
the time an application for construction permit is filed, 
and only new matters may be.treated as grounds for denial 
of a license once the station has been built in accordance 
with the construction permit. Communications Act, Section 
319 (c). In accord with this statutory scheme, appellant 
could not raise again, when Collier sought a license, the 
allegations of premature construction which had already 
been fully considered by the Commission when it granted 
Collier's application for a modified construction permit. 
Nor, because of the explicit language of Section 319 (c) 
making the protest procedure of former Section 309 (e) 


inapplicable to license grants, could appellant file a 
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protest at that stage of the proceedings. Accordingly, the 


premature construction did not invalidate the grant of a 


license, and the Commission properly dismissed appellant's 
protest. 

There was no other “cause or circumstance arising or 
first coming to the knowledge of the Commission since the 
granting of the permit” which showed that a grant was 
against the public interest. Allegations that Collier was 
not a bona fide common carrier and that the grant would 
injure the public (indirectly, through economic injury to 
appellant), were not new, having been raised when the 
construction permits were granted. The sole change in 
circumstance - that Collier's microwave relay system would 
serve a community antenna system at Gering instead of 
Scottsbluff - was not a change in the licensed facilities 
and did not add anything to the contentions already 
considered by the Commission at the construction permit 
stage. The Commission did not abuse its discretion in 
holding that there was no warrant for setting the Collier 
license application for hearing. 

All of the matters allegedly militating against a 
grant sought to be raised by appellant when Collier 
received its license had been previously raised by it when 
Collier received its original and modified construction 
permits. If appellant believed the Commission's disposi- 


tion of these allegations was erroneous, it should have 
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sought judicial review at that time. Having failed to do 
so, it necessarily found the door no longer open to it to 


reargue these matters when Collier received a license. 


ARGUMENT 


Introduction 
Appellant Frontier argues first (Br. 13-15) that 
under Section 319(a) of the Communications Act the Commis- 
sion could not legally issue a license to Collier for a 
facility allegedly built, at least in part, prior to issu- 
ance of a permit for constraction, and that the case must 
therefore be remanded with instructions to deny the license. 


It contends further (Br. 16-32) that the Commission erred 


in holding that its pleading in opposition to the license 


grant would not lie insofar as it constituted a protest 
under the then Section 309(c) of the Act (Br. 17-20), and 
erred in rejecting its pleading insofar as it constituted a 
petition for reconsideration, because it allegedly raised 
at least two matters of disqualification arising since the 
original grant of a construction permit, on which the Com- 
mission was required to hold a hearing (Br. 20-32). 

6/ Section 319(a) provides in pertinent part: "No license 
shall be issued under the authority of this Act for the 
operation of any station the construction of which is begun 
or is continued after this Act takes effect, unless a permit 


for its construction has been granted by the Commission." 
(47 U.S.C. 319(a), (1958 ed.)) 
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We believe that appellant's contentions are largely 
based upon a fundamental misconception of the licensing 
process prescribed in the Communications Act. That process 
includes both an initial permit to Gonstruct a station and 
a subsequent covering license to permit operation upon com- 
pletion of construction, The intent of the statute is 
‘clear that all known public interest questions be resolved 
by the Commission at the time of application for a construc- 
tion permit, including the problem of construction begun 
before a permit has been issued. And the special protest 
provisions of former Section 309(c), applicable only to 
grants without hearing, were made effective at that stage 
in the licensing process. Once a station is constructed in 
accordance with the permit, only new matters may be con- 
sidered when the subsequent license application is passed 


on. Communications Act, Section 319(c). As a part of this 


scheme, a protest could not be filed ‘against the grant of a 


license. Communications Act, Section 319(c). 

With the possible exception of one matter (the estab- 
lishment of a community antenna television system at Gering), 
everything raised by Frontier in its pleading filed upon 
the grant of a license to Collier had previously been raised 
when the original construction permit and subsequent modifi- 
cation were granted. Appellant did not choose to seek judi- 
cial review of the construction permit grants. Consequently, 


it foreclosed itself from raising these matters again at the 
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later stage in the process, at which time the Commission 
could not properly further consider the same matters. 

We shall discuss first the statutory licensing scheme, 
including the non-applicability of the protest procedure, 
and then show, (1) that, except for the Gering antenna, no 
new questions were raised, and (2) that the Gering antenna 
was not such a cause or circumstances as would make the 
operation of the station against the public interest. 


I. UNDER SECTION 319(c F_THE COMMUNICATION 


ACT, FRONTIER COULD NOT RAISE AT THE TIME 
OF COLLIER'S LICENSE APPLICATION THE SAME 


MATTERS PREVIOUSLY RAISED AT THE TIME THE 
CONSTRUCTION PERMITS WERE GRANTED, NOR 
COULD IT PROTEST UNDER FORMER SECTION 309(c). 
The license application of Collier was first granted 
by the staff under a delegation of authority from the Com- 
mission. Frontier then filed a pleading which served a 


threefold function, It constituted (a) a protest, under 


Section 309(c) of the Communications Act, (b) a petition 


for reconsideration, under Section 405 of the Act, and 

(c) an application for review of the delegated staff action, 
under Section 5(d) of the Act (R. 213). Frontier requested 
a hearing on the Collier license application on certain 
specified issues. The denial of that request and the 
affirmance by the Commission of the staff's action, both 
embodied in a formal Memorandum Opinion and Order (R.263- 
269), are the Commission actions alleged to be erroneous, 


However, the principal contentions raised by Frontier in 


- 14 - 

opposition to the license grant had already been raised by 
it when Collier received its construction permits, and so 
could not be reasserted when Collier sought a covering 
license. Since Frontier raised no new matters which 
warranted a hearing, the Commission properly denied that 
request and affirmed the grant without hearing. 

The licensing of all types of radio stations under 
the authority of the Communications Act is essentially a 


two-step process. The first step is the issuance of a 


ce 
construction permit, which is followed, upon completion 


of construction, by the issuance of the station license. 
This procedure is particularized in Section 319 of the 
Communications Act which, at all times pertinent here, 
readas follows (48 Stat. 1089, as amended 66 Stat. 718, 68 
Stat. 35 . 47 U.S.C. 319 (1958 ed.): 


(a) No license shall be issued under 
the authority of this Act for the 
operation of any station the construc-— 
tion of which is begun or is continued 
after this Act takes effect, unless a 
permit for its construction has been 
granted by the Commission. The appli- 
cation for a construction permit shall 
set forth such facts as the Commission 
by regulation may prescribe as to the 
citizenship, character, and the finan- 
cial, technical, and other ability of 


T/ Under Section 319(d), 68 Stat. 35, as amended, 47 U.S.C. 
319(d) (1958 ed.) Government stations, amateur stations and 
mobile stations are exempted from the requirement for a 
construction permit, and the Commission may provide addi- 
tional waivers. These provisions are not pertinent here, 
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the applicant to construct and operate 
the station, the ownership and location 
of the proposed station and of the sta- 
tion or stations with which it is 
proposed to communicate, the frequencies 
desired to be used, the hours of the 
day or other periods of time during 
which it is proposed to operate the | 
station, the purpose for which the sta- 
tion is to be used, the type of trans- 
mitting apparatus to be used the power 
to be used, the date upon which the 
station is expected to be completed 

and in operation, and such other infor- 
mation as the Commission may require. . 
Such application shall be signed by 

the applicant under oath or affirmation. 


* ¢ *¢ © 2 & & & & 


(c) Upon the completion of any station 
for the construction or continued con- 
struction of which a permit has been 
granted, and upon it being made to 
appear to the Commission that all the: 
terms, conditions, and obligations set 
forth in the application and permit 
have been fully met, and that no cause 
or circumstance arising or first coming 
to the knowledge of the Commission 
since the granting of the permit would, 
in the judgment of the Commission, make 
the operation of such station against: 
the public interest, the Commission 
shall issue a license to the lawful 
holder of said permit for the operation 
of said station. Said license shall 
conform generally to the terms of said 
permit. The provisions of section 
309(a), (b), and (c) shall not apply 
with respect to any station license the 
issuance of which is provided for and’ 
governed bygyhe provisions of this 
subsection, 
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8/ Section 319(c) has since been amended by the Communica- 
tions Act Amendments, 1960, Public Law 86-752 74 Stat. 889, 
in minor respects which will be discussed infra, | 
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The statute thus provides for full inquiry into all 
public interest considerations at the time an application 
for a construction permit is filed, and it directs the 
Commission, if a station has been constructed in accordance 
with the terms of the construction permit, to grant a 
license unless some new matter arises which, in the Commis- 
sion"’s judgment, would make the operation of the station 
against the public interest. The Act also makes appeal- 
able, in Sections 402(b)(1) and (6), (47 U.S.C. 402(b)(1) 
and (6), (1958 ed.)) the denial of a construction permit (by 
the applicant) or its grant (by a person aggrieved or whose 
interests are adversely affected). 

As a consequence of this statutory scheme, which has 
remained substantially unchanged from the Radio Act of 1927, 
44 Stat. 1162; an application for a construction permit has 
always been treated in substance as a license application, 
in the sense that all known public interest considerations 
are to be resolved at that time and not postponed for 
consideration'to such time as the station has been built 
and a license application is filed. Thus, in Goss v. 
Federal Radio Commission, 62 App. D.C. 301, 67 F.2d 507, 
this Court held the denial of a construction permit to be 
appealabie, even though the Radio Act then provided for 
appeals oniy from denial of station licenses, on the 


ground that the application, "although denominated an appli- 


cation for a construction permit, is in substance and 
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effect an application for a station license." (62 App. D.C. 
at 302, 67 F.2d at 508.) So too, such matters as rights to 
comparative hearings among competing applicants, Ashbacker 
Radio Co. v. Federal Communications Commission, 326 U.S. 


327, and the effect of a new grant upon an existing station, 
Federal Communications Commission v. WJR, 337 U.S. 265, are 
invariably determined upon the application for a construc- 
tion permit. This is because upon the completion of a sta- 
tion for the construction of which a permit has been 
granted, “it is §319(c) which governs,” Columbia Broadcast- 


ing System v. Federal Communications Commission, 93 U.S. 
App. D.C. 399, 402, 211 F.2d 644, 647, and "in most cases 


the issuance of such a license would almost automatically 
follow from the fact that the construction permit was 
granted * * *," H. Rept. 1750, 82d Cong., 2d Sess., on 
S. 658, p. ll. 

Appellant Frontier must recognize of course that the 
unauthorized construction which it claims absolutely pre- 
cludes a grant of the license took place prior to the grant 
of the application for modification of construction permit, 


and was urged by it and rejected by. the Commission at that 


a 
time as a ground for denying the application. There is 


9/ Collier received its first Antelope Hill construction 


permit on January 14, 1958 (R. 39-40). After Collier had 
requested a modification of the permit to provide for a 
higher antenna height at a different location, Frontier 
alleged in a pleading filed on July 3, 1958 that Collier was 
proceeding to build the new tower (R. 92, at 95596). The 
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no allegation that the station was not constructed in 
accordance with the terms and conditions of the modified 
permit. These things being so, the premature construction 
issue was barred by the specific language of Section 319(c) 
that only a “cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of 
the permit” is grounds for denial of a license application. 
Frontier mistakes the substantive command of 
Section 319(a) concerning premature construction for a 
direction that the matter be considered at the time a 
covering license is applied for. It is true that Section 
'319(a) ‘says "No license shall be issued,” but to construe 
this to mean that this question, alone among all others, 
is not tobe finally resolved when a construction permit is 
issued, would serve no purpose and would destroy the clear 
meaning of the ner 2 WJIV-TV, Inc. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 391, 231 F.2d 725, 


upon which Frontier relies (Br. 14), and which dealt with 


the substance of Section 319(a), was an appeal from the 


9 Ceont'd) allegations were repeated in another pleading 
filed on September 25, 1958 (R. 107-115) and, as pointed 

out. in the Counterstatement, the Commission conducted its 

own investigation, The application for modification of 
construction permit was granted on April 14, 1959 (R. 151-152), 
at which time the Commission determined that the premature 
construction was the result of inadequate supervision and 
insufficient comprehension of the Commission's procedures, 

and did not preclude a grant (R. 153, 154). 


10/ Improper construction taking place after the issuance of 
@ construction permit is covered by the requirement of Sec- 
tion 319(c) that construction be in accordance with the 
terms of the'permit, a question which is pertinent upon the 
filing of the license application, 
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grant of a construction permit, and thus does not support 
appellant's position. If appellant's theory were correct, 
presumably the command of Section 307(b) of the Act, 47 
U.S.C. 307(b), that the Commission make a “fair, efficient, 
and equitable distribution of radio service” when it con- 
siders "applications for licenses”, could only be applied 
upon a license application, But, of course, this standard 
is always applied at the time of application for, a construc- 
tion permit. See, e.g., Federal Communications Commission 
v. Allentown Broadcasting Corp., 349 U.S. 358. 


It is clear, therefore, that if Frontier believed 


the grant of the modified construction permit on April 14, 


1959 to be erroneous because of premature construction 


which had already occurred, its remedy was to seek review 
of that grant at that time, It could not sit back, and 
raise the question anew when the station was ready to be 
licensed. The Commission properly refused to consider the 
question again (R. 268). 

The Commission also held (R. 266) that Frontier's 
pleading, to the extent that it was intended to serve as a 
protest under Section 309(c) of the Communications Act, 
would not lie. Section 309(c), set forth in full in the 
Appendix to this brief, provided a special procedure for 


parties in interest to secure a hearing of grants made by 
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the Commission without hearing. Section 319(c) provided, 
however, that: 

* * * The provisions of section 309(a), 

(b) and (ec) shall not apply with respect 

to any station license the issuance of 

which is provided for and governed by 

the provisions of this subsection. 
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This sentence made perfectly clear that, since 
the application for a license was governed by the special 
standards of Section 319(c), under which a license grant 
would follow if the station was properly built and no other 


new matters arose, the special protest procedure could not 


be invoked at that point. The Commission has 


41/ Section 309(c), originally enacted in the Communica- 
tions Act Amendments, 1952, Public Law 554 66 Stat. 711, 

and subsequently amended (68 Stat. 35; 70 Stat. 3), was 
abolished by the Communications Act Amendments, 1960, Public 
Law 86-752 74 Stat. 889, in favor of a new pre-grant objec- 
tion procedure contained in Sections 309(d)-(g). (47 U.S.C. 
309(d)-(g) (Supp. II, 1958 ed.)). 


412/ Section 319(c) has since been amended, in accordance 
with the 1960 amendments of Section 309, which substitute 
pre-grant objection procedures for the protest remedy, to 
provide that the new procedures (like the former protest 
procedure) are not available against a license grant. Pub- 
lic Law 86-752, 74 Stat. 889. 


13/ See H. Rept. 1750, 82d Cong., 2d Sess., on $.658, p.ll: 
"As heretofore pointed out, the provisions of subsections 
(a)b) and (c) will not apply to station licenses the. issu- 
ance of which is governed by section 319, In a later sec- 
tion the committee amendment modifies section 319 to so pro- 
vide. * * * It would seem that in most cases. the issuance 

of such a License would almost automatically follow from 

the fact that the construction permit was granted. It ap- 
pears obvious that the new pre-hearing and protest pro- 
cedures of the revised section 309(b) and (c) should not 
apply with respect to licenses the issuance of which is pro- 
vided for by section 319, However, the new pre-hearing and 
protest procedures of section 309 will be applicable to the 
issuance of the construction permit for the station in 
question,” 


eS are 
consistently held that a license grant made without hearing 
was not subject to protest. Benton Broadcasting Service, 
9 Pike & Fischer, Radio Regulation 586; California Inland 
Broadcasting Co,, 15 Pike & Fischer, Radio Regulation 1; 
ueen Broadcasting Co,, 17 Pike & Fischer, Radio Regu- 
lation 1. | 
Frontier urges (Br. 17-20) that the license grant 
was not “provided for and governed” by Section 319(¢) be- 


cause “there was a fundamental difference between the service 


originally proposed by Collier in its application for a 


permit and that which it showed in its license application 
that it would actually conduct,” ‘and so was subject to pro- 
test. But this interpretation, in our view, simply mis- 
reads the statute. Ie the: first place, it is uncontested 
that the licensed facilities constructed by Collier were 


exactly as authorized in its amended construction permit. 


14/ The suggestion. in the Commission's opinion herein (R.266) 
that a protest might lie if the construction of a community 
antenna system at Gering were to be considered a material 
change, should therefore not be taken to mean that where a 
Station was constructed, as this one was, in accordance with 
the terms of the permit, the license application was open to 
protest if some other new factor warranted denial of the 
license. Since the. statute governs, even a material Commis- 
sion error of interpretation would not require reversal where 
the result is correct. William Chae-Sik Lee v. Kennedy, 
C.A.D.C., Case No. 15987, decided June 29, 1961. 


15/ Even if this were not the case, a protest probably would 
not lie, unless the construction were so different from what 
had been authorized that the license grant could be said to 
be a new construction permit. 
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‘While the new proposal to serve a community oak ones system 
in Gering could conceivably have been a new circumstance 
warranting denial of a license, with the possible conse- 
quence that the grant without hearing was an abuse of dis- 
cretion (a point we shall discuss infra), this would not 


take the license grant outside the provisions of Section 


. 16 
319(c) so as to make it subject to protest. Such a con- 


struction of Section 319(c) would mean that any improper 
grant without hearing was subject to protest, while a valid 
one was not. But this view would clearly distort the 
obvious intent of Congress that license grants, valid or 
not, not be subject to protest. As we shall, another 
remedy was available to seek reconsideration of the license 


grant. But the Commission correctly held ears protest 
17 
procedure was. no longer available to Frontier. 
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16/ A license for a station for which, under Section 319(d), 
47 U.S.C. 319(d), a construction permit is not a require- 
ment, may well not be a license "the issuance of which is 
provided for and governed" by Section 319(c). 


i7/ Frontier could have protested under Section 309(c) 
either the original or the modified construction permit, 
both of which had been granted without hearing. However, 
it did not file a protest, 8 petition for reconsideration, 
or a notice of appeal. 
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FRONTIER DID NOT URGE ANY NEW 

CAUSE OR CIRCUMSTANCE WARRANT- 

ING DESIGNATION OF THE COLLIER 

LICENSE APPLICATION FOR HEARING 

SRSA E_SESLIVALLON FOR HEARING 

We have shown in Point I that since only new matters 

arising since the grant of a construction permit may be con— 
sidered by the Commission in passing upon an application for 
license, the premature construction engaged in by Collier, 
which had previously been considered by the Commission and 
found not to warrant refusal of a construction permit, did 


not invalidate the license grant. We have also shown that 


the protest procedure was not available to Frontier at that 


stage of the licensing process. Frontier further contends, 


however, that two other matters urged by it required desig- 
nation of the license application for hearing (Br. 20-32) . 
These were that Collier was not a bona fide common carrier, 
and that economic injury to Frontier from a grant would 
result in injury to the public. We think it clear that the 
Commission did not commit error in rejecting Frontier's con- 
tentions on these points. 

Section 319(c) leaves to the Commission's discretion the 
question of whether any new cause or circumstance ear serious 
as to make contrary to the public interest the operation of 
a station already built under a construction permit. It does 


not provide any mandatory right to a hearing to aggrieved 


18/ 
parties. Cf., Columbia Broadcasting System v. Federal Conm- 


munications Commission, 93 U.S. App. D.C. 399, 211 F. 2d 644, 
Therefore, even if Frontier*s allegations had concerned 
matters “arising or first coming to the knowledge of the 
Commission since the granting of the [construction] permit,” 
Frontier would have the burden of showing an abuse of dis— 
cretion. That these two matters were not new and did not 


require a hearing is readily demonstrable. The Commission 


<vocties's 
properly refused to “entertain” Gottiesrts demand for a 
19/ 


hearing. 

Frontier’s first claim (Br. 23-27) is that Collier was 
not a bona fide common carrier because it did not serve 
independent customers, and that the Commission was required 
to determine this question before granting the license. The 
Commission ruled that it would not hold a hearing on the 


issne at that time because, under Section 21.709 of the 


16/ This is in contrast to the right to a hearing accorded an 
objecting party in interest under former Section 309(c) and 
the new pre-grant objection procedures of Section 309, a right 
deliberately made available by Congress only at the time of 
action upon an application for a construction permit. 


19/ When the Commission said it conld not "entertain™ the 
petition for reconsideration unless there was such a material 
change as to warrant withholding a license, it undoubtedly 
meant that it conld not grant the petition, and not that it 
conld mot consider it. See Mitchell v. United States, C.A.D.C., 
Case No. 16050, decided June 19, 1961, holding that to 
Fentertain™ a petition means to decide that a hearing is 


proper. 
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Commission*s Rules and Regulations, common carrier status is 


to be reviewed upon the filing of an application for renewal 
20/ 
of license, provided, of course, that the applicant ori- 


ginally held itself out as prepared to serve. the public 

(R. 267-268). Section 21.709 requires a showing that ser— 
vice has been rendered to subscribers not controlled by the 
applicant. The Commission pointed ont that Collier’s 


license would expire on February 1, 1961 and that Collier 


20/7 Section 21.709 of the Commission’s Rules and Regulations 


€47 CFR 21.709, 1961 Com. Supp.) provides: 


(a) Upon filing application for renewal of station 
license of a radio system in the Domestic Public 
Point-to-Point Microwave Radio Service, each 
such common carrier licensee who does not also 
operate a telephone or telegraph wireline system 
shall. make a factual showing that, during the 
preceding license period, at least 50 percent 
of the total hours of service rendered over the 
radio system, and not. less than 50 percent of 
the radio channels therein, have been used by 
subscribers not directly controlling or con- 
trolled by, or under direct or indirect common 
control with, the applicant. 


(b) If the applicant is unable to meet the criteria 
set forth in paragraph (a). of this section, he 
shall make a factual showing of the extent of 
such service rendered, the specific nature, ex- 
tent, and dates of any efforts the licensee 
has made to achieve use of the service by the 
public, and offer such further showing or ex-— 
Planation as he may deem appropriate. 


(c) The showing made under paragraphs (a) and (b) 
of this section shall be made in duplicate and 
under oath and submitted with the appropriate 
renewal application. 
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would be held to compliance with the requirements of the rule. 
21/ 
(BR. 268). The Commission concluded (R. 268): 


* * © we do not think that any useful purpose would 

.be served by attacking this question other than in 

the. orderly manner contemplated by the rules. To 

do otherwise would not conduce to the orderly dis- 

patch of our business. 

Frontier does not directly attack the reasonableness of 
Section 21.709, but contends that the Commission “had full 
discretion" to entertain the Frontier petition and set down 
the license application for hearing (Br. 24). Assuming for 
the moment that the issue was a new one and, consequently, 
that such discretion existed, the Commission’s determina- 
tion to follow its published rnle cannot be said to be 
arbitrary. The test of whether any enterprise is a common 

22/ 
carrier is, as Frontier urges, its actual performance. 
But Section 21.709 of the Commission*s Rules embodies pre- 
cisely that type of test. Having granted a construction 
permit for facilities which had now been built, the Commis-— 
sion reasonably determined to postpone further consideration 
21/ It may be noted that Collier has filed an application for 
renewal of license, which was opposed by Frontier, and that the 
question is now before the Commission under Section 21.709. 
22/ United States v. California, 297 U.S. 175; United States v. 
Brookiyn Terminal, 249 D.S. 296; and United States v. Carolina 


Freight Carriers Corp., 315 D.S. 475, cited by Frontier (Br. 25- 
26), hold no more. 
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of the issue of Collier*’s actnal service to such time as 
the license would be ripe for renewal. 

But the Commission also held that the disagreement over 
Collier*s common carrier status was not in fact "a new cir- 
cumstance arising since the date of grant of the construc-— 
tion permit™ (R. 268). This finding is fully supported 
by the record. First, as Frontier itself points ont 
(Br. 23-24), the Commission had recognized in 1956, when 
Collier first applied for accvouaxe facilities to pick 
up the signals of Denver television atat iene: that there 
might not be a coutinaiag need for common carrier service 
by Collier. Collier Electric Co., 14 Pike & Fischer, 

Radio Regulation aaa Then, in its opposition filed 
on June ll, 1958 to the modification of Collier's con- 


struction permits, Frontier urged that the applications 


shonld not be granted (and, in fact, that the permits 


should be revoked) on the ground, inter alia, that 

"Collier wonld not be providing a common carrier service 

to Scottsbluff or Alliance, and therefore it cannot law- 
fully hold permits or licenses to serve those points with 

the facilities assigned to the common carrier service" (R.68). 


23/7 The Commission there pointed out that Collier proposed to 


serve at least one organization in which it had no financial 
interest. 
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Frontier alleged that there wonld be no community antenna 
customer other than Collier itself (R. 71-72). The sab- 
sequent assertion of the same contention in the protest 
and petition for reconsideration of the license grant 
(R. 218-219) was obviously not a new cause of circumstance 
cognizable ander Section 319(c) of the Communications Act. 
The fact that the community antenna system is now 
proposed to be in Gering, rather than in Scottsbluff, 
cannét be said to be a new cause or circumstance affect- 
ing this issue. ‘he change in site of the community 
antenna system is not a change in any of the facilities 
covered by the construction permits or the license. The 
licensed facilities, including transmitters and receiving 
terminals, remained exactly as anthorized in the modified 
construction permit. Thus, the terminal point of the 
microwave relay system remained in Scottsbluff. Only 


the unlicensed community antenna was in a slightly dif- 


ferent location. However, the issue which Frontier sought 
24 


to have heard -——- whether Collier could validly be licensed 


24/ Frontier, it may be noted, nowhere urges that the new 


site of the community antenna is not in the public interest, 
and thus in itself a canse for denial of the license, but 
rather it muses this move as the alleged new factor in its 
arguments that Collier is not a common carrier and that the 
public will be injured by loss of Frontier*s broadcast 
service. 
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as a common carrier when it allegedly would serve none but 


itself -~ was precisely the same whether the community antenna 


25/ 


was in Scottsbluff or across the river in Gering. 

Little more need be said abont Frontier‘s second point -—— 
that the Commission was required to hear the question of 
whether the Collier operation wonld so seriously injure 
Frontier as to result in injury to the public throngh loss 
of Frontier's broadcast service. (Br. 28-32). For Frosties 
itself concedes that it had opposed the Collier application 


for modification of the construction permits on this. very 
26/ 
ground (Br. 28). 


25/ While Frontier argues that the Commission erred in grant- 


ing the original construction permit, on the ground that a 
holding out of service to the public is insufficient withont 

a showing of prospective customers, this question is not pro- 
perly raised here. Frontier songht no appeal from that grant. 
It may be noted, however, that when the Commission made this 
grant on January 14, 1958, it wrote to Collier stating its 
understanding that Collier was negotiating with independent 
subscribers in Alliance. and Scottsbluff, and that Collier 
intended to operate the systems itself if negotiations failed, 
but would still hold-itself out to.serve all who might choose 
to use its facilities. The Commission emphasized that it 
would later review the actnal operation of the facilities being 
applied for (R. 41). In any event a holding ont of service 
has been the standard test of a common carrier for many years. 


oer Tap Line Cases, 234 U.S. 1; Producers Transportation Co. v. 
R. R. Commission, 238 U.S. 229. 


26/ See "Petition for Postponement of Consideration and for 
Other Relief", at R. 65-68. 


Here again, the only change in circumstance is that the 
community antenna will be in Gering instead of Scottsblinff. 
But, it is inconceivable that Frontier could suffer more 
injury, with a greater likelihood of being forced to suspend 
its service to the public, from a community antenna in 
Gering than one in Scottsbluff. Frontier itself alleged 
before the Commission that: Frontier is licensed in Scotts— 
bluff; Scottsbluff has a population of about 13,000 to 
4,000 for Gering (1950 figures supplied by Frontier, R.214; 
the two cities are adjacent, being separated only by the 
North Platte River (R. 214); im many respects the two 
cities form a single community (R. 214); the residents 
of the two cities shop in both (R. 214); etc. 

* The section of Frontier's protest and petition for 
reconsideration of the license grant entitled "The Injury 
toe Frontier Would Prodnce Injury to the Public™ (R. 220), 


gives no indication of how the substitution of a Gering 


commanity antenna for one at Scottsbluff adds anything new 


or different to the allegations of injury to Frontier and 
the ‘public which Frontier concedes had been made before. 
Nor, of course, is any such indication given by appellant‘s 
brief. The Commission properly held (R. 266-267) that the 


extension of the system to Gering, which had always been 


a possibility in view of Collier's duties as a common 
27/ 
carrier, did not constitute changed circumstances 


“relating to the grant of the original construction 
permit herein which would warrant an exercise of the 
Commission's discretion to withhold a license under 


Section 319(c)* (R. 267). 


CONCLUSION 
For the foregoing reasons, the Memorandum Opinion 
and Order of the Commission should be affirmed. 
Respectfully submitted, 


Max D. Paglin, 
General Counsel, 


Daniel R. Ohlbaun, ; 
Assistant General Counsel, 


W. Hale Watkins, 
Counsel, 


FEDERAL COMMUNICATIONS COMMISSION 
August 16, 1961 


277 Section 201(a) of the Communications Act, (47 U.S.C. 
201(a), (1958 ed)) provides in part: “It shall be the duty 
of every common carrier engaged in interstate or foreign 
communication by wire or radio to furnish such communication 
service upon reasonable request thereforg * * *" 


APPENDIX 


Section 309(c), (47 U.S.C. 309(c) 1958 ed.) 


When any instrnment of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) of this section, such grant shall re- 
main subject to protest as hereinafter provided for a 
period of thirty days. During such thirty-—day period 
any party in interest may file a protest under oath 
directed to such grant and request a hearing on said 
application so granted, Any protest so filed. shall 
be served on the grantee, shall contain such allegations 
of fact as will show the protestant to be a party in 
interest, and shall specify with particularity the 
facts relied upon by the protestant as showing that 
the grant was improperly made or wonld otherwise 
not be in the public interest. The Commission shall, 
within thirty days of the filing of the protest, 
render a decision making findings as to the suffi- 
ciency of the protest in meeting the above require— 
ments; and, where it so finds, shall designate the 
application for hearing upon issues relating to all 
matters specified in the protest as grounds for 
setting aside the grant, except with respect to 
such matters as to which the Commission, after 
affording protestant an opportunity for oral argu- 
ment, finds, for reasons set forth in the decision, 
that, even if the facts alleged were to be proven, 
no grounds for setting aside the grant are presented. 
The Commission may in such decision redraft the 
issues urged by the protestant in accordance with 
the facts or substantive matters alleged in the 
protest, and may also specify in such decision that 
the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is 
adopting as its own any of the issues resulting from 
the matters specified in the protest. In any hearing 
subsequently held upon such application issues speci- 
fied by the Commission upon its own initiative or 
adopted by it shall be tried in the same manner provided 
in subsection (b) of this section, but with respect to 
issues resulting from facts set forth in the protest 
and not adopted or specified by the Commission, on its 
own motion, both the burden of proceeding with the 

‘ dmtroduction of evidence and the burden of proof shall 
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be upon the protestant. The hearing and determination 
of cases arising under this snbsection shall be expedited 
by the Commission and pending hearing and decision the 
effective date of the Commission*s action to which pro- 
test is made shall be postponed to the effective date 
of the Commissionts decision after hearing, unless the 
authorization involved is necessary to the maintenance 
or conduct of an existing service, or unless the Com- 
mission affirmatively finds for reasons set forth’ in 
the decision that the public interest requires that 

the grant remain in effect, in which event the Conm- 
mission shall authorize the applicant to utilize the 
facilities or authorization in question pending the 
Commission*s decision after hearing. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are correctly stated in appellant's brief. 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED See 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Appellant Has Not Properly Appealed the Question of 
Whether Station KAS41 Was Prematurely Constructed 
Within the Meaning of Section 319(a) of the Act and 
This Issue Is Not Before the Court oS ES) Us 


If the Issue of Premature Construction of Station KAS41 
Is Before the Court the Facts of This Case Do. Not Sup- 
port a Determination That Such Construction Falls Within: 
The Purview of Section 319(a) of the Act Sh pe R erp 


Intervenor Has Constructed Station KAS41 in Accordance 
With the Terms of the Construction Permit and Appellant 
Has Failed to Show the Occasion of Any Circumstances _ 
Arising or First Coming to the Attention of the Commis- 
sion Since the Grant of the Permit Which Would Make the 
Operation of Station KAS41 Contrary to the Public Interest; 
Thus the License Must Be Issued Pursuant to Section 319(c) 
Ofithe Act: 6s “s,s te ea SE Ss 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


FRONTIER BROADCASTING COMPANY, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


COLLIER ELECTRIC COMPANY, 


On Appeal from a Decision and Order 
Of the Federal Communications Commission 


COUNTER-STATEMENT OF THE CASE 


Collier Electric Company (intervenor) believes that appellant's 
"Statement of the Case" is unduly complicated and misleading. Intervenor 
further believes that much of appellant's factual recitation is wholly irrele- 
vant to this proceeding and not properly before the Court. 


2 
The pertinent and relevant facts of this matter are as follows: 


On December 6, 1957, intervenor filed with the Federal Communica- 
tions Commission (Commission) an application for authority to construct 
2 common carrier fixed video point-to-point microwave station at Antelope 
Hill, Nebraska, for the purpose of providing video program transmission 
services to the towns of Alliance and Scottsbluff, Nebraska (R. 1). 1 In its 
application, intervenor specified that the service was initially intended for 
use by community antenna television systems in the towns of Alliance and 
Scottsbluff, but that as a common carrier it would provide service to any 
person upon reasonable demand. This application was granted by the Com- 
mission on January 14, 1958 (R. 39) without objection by appellant or by 
other persons. 


However, in order to complete construction of the facilities inter- 
venor found it necessary to make certain technical changes from its pro- 
posal which had been granted on January 14, 1958; and on May 8, 1958, 


intervenor filed an application for modification of construction permit 

(R. 42) requesting principally a relocation of the Antelope Hill transmitting 
station to a new site located one and one-half miles from the then authorized 
site. Frontier Broadcasting Company (appellant) lodged strenuous, but in- 
formal, objections with the Commission to the grant of intervenor's applica- 
tion for modification of its issued construction permit (See R. 59, 91, 106 


i "Video program transmission service" is today a widely used communications 
service furnished primarily to such businesses as television networks, television 
stations, theatre or closed-circuit television operations and community antenna tele- 
vision systems. The purpose of the communications circuit is to provide for the 
transmission of video program material (television programming) from one point to 
another and is generally accomplished by utilization of radio microwave relay stations. 
Section 21.700 et seg. (47 C.F.R. 21.700 et seq.) of the Rules and Regulations of the 
Federal Communications Commission app! le to the Point-to-Point Microwave 
Radio Service cover the type of service rendered by intervenor. As a matter of fact, 
the radio authorizations issued by the Federal Communications Commission to inter- 
yenor restrict intervenor's service offering exclusively to the transmission of video 
programming. 
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and 13 1).” Appellant's objections to grant of intervenor's application 


were based upon a multiplicity of grounds, e.g., allegations of economic 
injury to appellant, failure of Collier to be qualified to hold common 
carrier authorizations, "premature construction" in violation of 47 U.S.C. 
319(c), etc. Eleven months later, on April 14, 1959, and over appellant's 
informal objections, the Commission granted the application (R. 151), gave 
notice of such action to appellant and its reasons therefor (R. 154). 


In authorizing intervenor's microwave proposal, the Commission 
assigned call letters 'KAS41" to the Antelope Hill transmitting station 
and authorized construction of an integrated common carrier radio micro- 
wave relay system for communication from that point to receivers to be 
located in Alliance and Scottsbluff, Nebraska (R. 151). The terms of the 
construction permit (R. 151) issued by the Commission for the KAS41 
facility placed intervenor on notice that it had until October: 14, 1960, in 
which to complete construction of the microwave system. 


For convenience of the Court, there is provided a diagram, to which 
ready reference may be made, showing the radio microwave system as 
authorized by the Commission and other pertinent record data. 


7 At the time that these events occurred, the Communications Act of 1934, as 
amended, (47 U.S.C. 151, et seq-) did not provide any formal procedures: whereby 
a party could object to a pending application. At that time all formal objections to 
an application were required to be filed after grant pursuant to the "protest" pro- 
visions of Section 309(c) (47 U.S.C. 309(c)), as amended by Public Law 391, 84th 
Congress, 2d. Sess., approved January 20, 1956; 70 Stat. 3; and/or: the "Petiticn 
for Reconsideration" provisions of Section 405 (47 U.S.C. 405) of the Communica- 
tions Act. Section 309 of the Act has, however, since been amended to provide for 
a formal pre-grant objection procedure (Public Law 86-752, approved September 
13, 1960, 74 Stat. 889). 


COLLIER ELECTRIC COMPANY 
STATION KAS41 MICROWAVE 
SYSTEM OPERATION SERVING 
THE TOWNS OF ALLIANCE AND 
SCOTTSBLUFF, NEBRASKA 


ih 
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ALLIANCE (receiver) 
Placed in operation and 
licensed on May 18, 1959 
(R. 161) 


i 


Oxi 


, 
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SCOTISBLUFF (receiver) 
Placed in operation and 
licensed on September 16, 
1960 (R. 206) 


v 
yt 


NN 
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ANTELOPE HILL § (transmitter) 
Station KAS41 


The construction permit File No. 2671-C1-MP-58 (R. 151) issued by the 
F.C.C. on April 14, 1959, authorized a microwave operation as shown 
above and required that construction be completed on or prior to October 
14, 1960. 


BEST COPY AVAILABLE | 
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Most significantly, appellant, although objecting prior to the grant 
of the application, did not "protest" pursuant to 47 U.S.C. 309(c) the grant 
of the construction permit, nor did the appellant petition for reconsidera- 
tion of the Commission's action pursuant to 47 U.S.C. 405. Nor did appel- 
lant look to this Court for relief pursuant to 47 U.S.C. 402(b)(6). These 
three steps are the customary and generally accepted procedures whereby 
grants of radio authorizations are formally opposed. Appellant, therefore, 
accepted the grant of the construction permit authorizations without any 
effort to avail itself of the various statutory procedures pursuant to which 
it could have timely and properly objected to the grant of the construction 
permit authorization of Station KAS41. Thus, appellant has never properly 
opposed the grants to intervenor of either the construction permit or the 
modified construction per mit. 


On May 15, 1959, after completion of construction of the link from 
the Station KAS41 transmitter to the Alliance receiver, intervenor filed 
its application for license (R. 155), requesting therein operating authority 
for the Antelope Hill-Alliance circuit (thus permitting rendition of service 
to the town of Alliance), specifically indicating that it would complete the 
receiving facility in Scottsbluff at a later date and requesting that that 
portion of the permit remain in active construction permit status. $ Inter- 
venor's application for license for the Alliance link was ates by the 
Commission on May 18, 1959 (R. 161). 


Thereafter, on September 14, 1960, intervenor filed with the Com- 
mission an application for modification of the license of Station KAS41 
(R. 200) to include the then completed link to the town of Scottsbluff, thus, 
finally, but timely, requesting a license to cover the completed facility 
as originally authorized by the Commission on April 14, 1959. Such 
modified license was granted on September 16, 1960 (R. 206) and inter- 
venor was then furnishing microwave service to both altianes and Scotts- 
bluff as it had been authorized initially to do. 


3 partial licensing of communications circuits, upon their respective completion, 
is a procedure commonly followed by permittees in the common carrier microwave 
service. 
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It is the Commission's action in granting the modified license to 
cover the Scottsbluff link — and this action only — to which appellant in- 
vokes the review jurisdiction of this Court. 


As a prerequisite to invoking the jurisdiction of this Court, appellant, 
on November 1, 1960, objected, at the Commission level, to the Commis- 
sion's action in granting the modified license by the filing of a document 
entitled "Protest, Petition for Reconsideration and Rehearing and Applica- 
tion for Review of Delegated Staff Action" (R. 212). Appellant's request 
for relief was denied by the Commission in a Memorandum Opinion and 
Order, released December 7, 1960 (R. 263), and appellant has timely 
appealed that action in this Court. | 


Appellant has not contended, nor does it urge here, that intervenor 
has departed from the terms of the construction permit issued by the 
Commission insofar as physical construction or operation of the micro- 
wave system is concerned. Appellant does contend that in view of the 
use made of the facility by intervenor's customer for service at the 
Scottsbluff terminal, the microwave operation is "substantially different" 
than that authorized by the Commission and that accordingly the applica- 
tion for modification of license was in the nature of an application for a 
construction permit, i.e., an entirely different service than that originally 
authorized. “> 


Intervenor's failure to make any detailed reference here to appellant's 
allegations concerning "premature construction" of Station KAS41 is not to 
be construed as overlooking that matter. Intervenor's position is that this 


matter is neither material to this case nor properly before the Court and 
is fully considered in Argument I herein. 


STATUTES INVOLVED 


Pertinent portions of the Communications Act of 1934, as amended, 
(47 U.S.C. 151 et seq.) in effect on December 7, 1960 (the date of the re- 
lease of the Federal Communications Commission's action here appealed) 
are as follows: 


Section 201. Discriminations and Preferences. 


(a) It shall be the duty of every common carrier engaged 
in interstate or foreign communication by wire or radio to 
furnish such communication service upon reasonable request 
therefor; and, in accordance with the orders of the Commis- 
sion, in cases where the Commission, after opportunity for 
hearing, finds such action necessary or desirable in the pub- 
lic interest, to establish physical connections with other car- 
riers, to establish through routes and charges applicable 
thereto and the divisions of such charges, and to establish 
and provide facilities and regulations for operating such 
through routes. 


Section 202. Discriminations and Preferences. 


(a) It shall be unlawful for any common carrier to make 
any unjust or unreasonable discrimination in charges, 
practices, classifications, regulations, facilities, or serv- 
ices for or in connection with like communication service, 
directly or indirectly, by any means or device, or to make 
or give any undue or unreasonable preferences or advantage 
to any particular person, class of persons, or locality, or to 
subject any particular person, class of persons, or locality 
to any undue or unreasonable prejudice or disadvantage. 


Section 309(c). Actions Upon Applications. 
See page 1-a of Appellant's Brief. 


Section 319(a). Construction Permits. 
See page 2-a of Appellant's Brief. 
Section 319(c). Construction Permits. 
See page 3-a of Appellant's Brief. 


Section 402(b)(6). Procee s to Enjoin, Set Aside, Annul. 
Or Suspend Orders of the Commission. 


(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 
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(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de- 
scribed in paragraphs (1), (2), (3), and (4) hereof. 


Section 402(c). 


Such appeal shall be taken by filing a notice of appeal 
with the court within thirty days from the date upon which 
public notice is given of the decision or order complained 
of. Such notice of appeal shall contain a concise statement 
of the nature of the proceedings as to which the appeal is 
taken; a concise statement of the reasons on which the ap- 
plicant intends to rely, separately stated and numbered; 
and proof of service of a true copy of said notice and state- 
ment upon the Commission. Upon filing of such notice, the 
court shall have jurisdiction of the proceedings and of the 
questions determined therein and shall have power, by 
order, directed to the Commission or any other party to 
the appeal, to grant such temporary relief as it may deem 
just and proper. Orders granting temporary relief may be 
either affirmative or negative in their scope and application 
so as to permit either the maintenance of the status quo in 
the matter in which the appeal is taken or the restoration of 
a position or status terminated or adversely affected by the 
order appealed from and shall, unless otherwise ordered by 
the court, be effective pending hearing and deter mination of 
said appeal and compliance by the Commission with the final 
judgment of the court rendered in said appeal. 


Section 405. Rehearings Before Commission. 


After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto, or 
any other person aggrieved or whose interests are adversely 
affected thereby, may petition for rehearing; and it shall be 
lawful for the Commission, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to appear. 
Petitions for rehearing mustbe filed within thirty days from 
the date upon which public notice is given of any decision, 
order, or requirement complained of. No such application 
shall excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforcement 
thereof, without the special order of the Commission. The 
filing of a petition for rehearing shall not be a condition 
precedent to judicial review of any such decision, order, or 
requirement, except where the party seeking such review 
(1) was not a party to the proceedings resulting in such 
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decision, order, or requirement, or (2) relies on questions 
of fact or law upon which the Commission has been afforded 
no opportunity to pass. Rehearings shall be governed by 
such general rules as the Commission may establish, ex- 
cept that no evidence other than newly discovered evidence, 
evidence which has become available only since the original 
taking of evidence, or evidence which the Commission be- 
lieves should have been taken in the original proceeding 
shall be taken on any rehearing. The time within which 

a petition for review must be filed in a proceeding to which 
section 402(a) applies, or within which an appeal must: be 
taken under section 402(b), shall be computed from the date 
upon which public notice is given of orders disposing of all 
petitions for rehearing filed in any case, but any decision, 
order, or requirement made after such rehearing revers- 
ing, changing, or modifying the original order shall be sub- 
ject to the same provisions with respect to rehearing as an 
original order. 


SUMMARY OF ARGUMENT 
I 


The construction of Station KAS41, alleged by appellant to be "pre- 
mature construction" within the purview of 47 U.S.C. 319(a), took place 
prior to grant of the modified construction permit, and this question was 
fully presented by the parties, and finally adjudicated by the Commission 
on April 14, 1959, when said modified permit was granted. Station KAS41 
has been licensed since May, 1959. Appellant's failure to raise this ques- 
tion timely in this Court, or to take any other steps which would serve 
properly to toll the thirty-day judicial review provision of 47 U.S.C. 402(c), 
precludes review of this question at this late time. . 


0 


In any event, if the question of "premature construction" of Station 
KAS41 is properly before this Court, the facts of this case may be signifi- 
cantly distinguished from all of the authorities relied upon by appellant. 
In this case there was a construction permit for Station KAS41 and it was 
while an application for modification of that permit was pending that the 
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alleged "premature construction" took place. Thus there was, at the least, 
a color of authority present here which, combined with all of the other cir- 
cumstances, permitted the Commission to exercise reasonable discretion. 


pant 


Intervenor has constructed, and now operates, its common carrier 
microwave system (Station KAS41) identically in accordance with the 
terms and conditions of its valid construction permit authorization. Ap- 
pellant has failed to show any fact or circumstance, first coming to the 
attention of the Commission since the grant of the permit, which would 
remotely serve to change the Commission's initial determination to 
authorize the service. Therefore, the mandate of 47 U.S.C. 319(c) is 
contrdlling and the license authorization to cover the valid construction 
permit must issue. 


The fact that intervenor has a customer for its common carrier 
microwave service other than the one indicated in the application is 
neither material nor relevant to consideration of this question. 


ARGUMENT 
I 


APPELLANT HAS NOT PROPERLY APPEALED THE QUESTION 
OF WHETHER STATION KAS41 WAS PREMATURELY CON- 
STRUCTED WITHIN THE MEANING OF SECTION 319(a) 

OF THE ACT AND THIS ISSUE 1S NOT BEFORE THE COURT 


Appellant's initial argument is that the Commission erred in issuing 
a license for Station KAS41 in view of the alleged disqualifying "premature 
construction" of that facility. 


As the record in this matter reflects, the history of Station KAS41 
goes back to December of 1957. The record further shows a voluminous 
amount of pleadings filed by appellant with the Commission, each in opposi- 
tion to the authorization of Station KAS41 (R. 58, 92, 107, 132, 176 and 191). 
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Two of appellant's pleadings, "Reply of Frontier Broadcasting Company 
to Collier Response to Petition for Postponement of Consideration and 
for Other Relief" of July 3, 1958 (R. 92), and "Request for Hearing" of 
September. 25, 1958 (R. 107), were directed specifically to the question 

of whether there had been "premature construction" of Station KAS41 
within the, purview of Section 319(a) of the Communications Act (47 U.S.C. 
319(a) ), thus disqualifying it for grant of a license.* Each of these plead- 
ings was filed by appellant prior to Commission action upon intervenor's 
then pending application for modification of construction permit. After 
consideration of the full record, the Commission, on April 14, 1959, 
granted the modified construction permit authorization for Station KAS41 
(R. 151). Andon the same date, the Commission apprised appellant by 
letter (R. 154) of its decision to grant the authorization to intervenor and 
its reasons therefor. Appellant's allegations regarding the. disqualifying . 
“premature construction" of Station KAS41 were wholly rejected by the 
Commission. 


When intervenor's modified construction permit was granted, appel- 
lant had the unqualified right to (1) file a "protest" pursuant to Section 
309(c) of the Communications Act (47 U.S.C. 309(c) ); (2) seek reconsidera- 
tion of the Commission's action in granting the authorization pursuant to 
Section 405 of the Communications Act (47 U.S.C. 405); and/or (3) seek 
judicial review by this Court of the Commission's action in granting the 
application pursuant to Section 402(b) of the Communications Act (47 U.S.C. 
402(b)). Appellant pursued none of these available courses. Parenthetically, 
appellant took no further action whatever in this matter until June 7, 1960 
(R. 175), more than one year after the permit grant of April 14, 1959. 


On May 15, 1959, intervenor filed an application for license for 
Station KAS41 (R. 156) to cover only the circuit from Antelope Hill to 
Alliance, Nebraska, which application was granted by the Commission 
on May 18, 1959 (R. 161). Appellant was then presented with the oppor- 
tunity to challenge the Commission's licensing action either by the filing 


is For discussion of "premature construction" see WJIV-TV, Inc. v. Federal 
Communications Commission, 97 U.S. App. D.C. 391, 231 F.2d 725 (1956). 
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of a petition for reconsideration or by appropriately appealing to this 
Court. Appellant took no action whatsoever. 


Thus, the incident referred to by appellant as premature construc - 
tion within the meaning of Section 319(a) of the Act occurred in the sum- 
mer of 1958. The question was considered and resolved by the Commis- 
sion in April, 1959, and the station in question has been licensed since 
May of 1959. The sole license action of the Commission now before the 
Court is the grant of an application for modification of the KAS41 license. 
All of the events recited and relied upon by appellant, as they concern 
allegations of premature construction, relate to the period prior to April 
of 1959. Appellant does not suggest that it has newly discovered evidence 
in this regard; in fact, its, present recitation is virtually identical to that 
presented to the Commission in 1958, and subsequently abandoned. Nor 
does appellant suggest that there are extenuating circumstances present 
in this case, such as fraud or other such improper conduct, which might 
serve to reopen this matter regardless of the lapse of time, cf. Sangamon 


Valley Television Corp. v. United States, 103 U.S. App. D.C. 113, 269 F.2d 
221 (1959). 


Now, nearly two years after final Commission resolution, appellant 
has decided — without showing any proper intervening foundation — to in- 
voke the judicial review powers of this court with reference to the Com- 
mission's licensing action of May 15, 1959. 


Section 402(c) of the Communications Act (47 U.S.C. 402(c)) — gov- 
erning this appeal — provides that the action must be brought in this Court 
within "thirty days from the date upon which public notice was given of the 
decision or order complained of". 5 The "decision" complained of in this 
regard was the Commission's determination of April 14, 1959, that the 
facts of this matter did not constitute premature construction within the 
meaning of Section 319(a) of the Act (R. 154). If appellant had a legitimate 


& Although the "Public Notice" issued by the Commission is not contained in this 
Record, such public notice was issued on April 20, 1959. 
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case back in 1959 — and we by no means concede that it did — it should 
have then proceeded in accordance with available procedural remedies. 
Its failure to do so precludes the raising of this question at this late stage. 
And this is particularly so in the circumstances of this case where appel- 
lant was a participant in the presentation of this matter before the Com- 
mission. 


Under certain circumstances where, for example, a party was first 
placed on notice of facts which might bear upon the matter in issue, but 
which facts transpired long ago, the Court might properly bring into issue 
that particular subject matter; but, we submit that where, as here, the 
facts were known to all the parties and were actually presented, adjudi- 
cated and accepted by the parties as final — there being no attempt by 
any party to follow available review procedures —, it would be a significant 
setback to the orderly and judicious administration of the doctrine of 
"finality" inherent in the thirty-day provision of 47 U.S.C. 402(c). 


Appellant had every right and conceivable opportunity to raise this 
question of premature construction in a timely and proper manner and has 
absolutely failed to do so. We respectfully submit that appeals properly 
taken to this Court from actions of the Federal Communications Commis- 
sion are not for purposes of subjecting litigants to inquisitions on other 
unrelated matters which have long since died — procedurally speaking — 
a natural death. 


In view of the fact that appellant has failed to invoke this Court's 
jurisdiction in a timely manner as required by 47 U.S.C. 402(c), the ques- 
tion of whether Station KAS41 was "prematurely" constructed is not in 
issue in this appeal. 


0 


IF THE ISSUE OF PREMATURE CONSTRUCTION OF STATION 

KAS41 1S BEFORE THE COURT THE FACTS OF THIS CASE DO 

NOT SUPPORT A DETERMINATION THAT SUCH CONSTRUCTION 

FALLS WITHIN THE PURVIEW OF SECTION 319%(a) OF THE ACT 

In any event, assuming arguendo that the question of "premature 

construction" is properly before this Court, the particular facts of this 
matter serve to distinguish this case from each of the authorities relied 
upon by appellant. 


On October 14, 1958, intervenor, in response to an inquiry of the 
Commission, directed a four-page letter to the Commission (R. 116) 
wherein the facts of this case were distinguished from that type of pre- 
mature construction which might properly serve to preclude grant of a 
station license. Briefly, intervenor pointed out that it did have a construc - 
tion permit for Station KAS41 (R. 39) at the time that the alleged disqualify- 
ing premature construction took place. In other words, intervenor's basic 
proposal to provide a radio microwave service from the Antelope Hill area 
to the towns of Alliance and Scottsbluff had been approved by the Commis- 
sion and a construction permit for Station KAS41 had been granted. Be- 
cause of technical errors made in the engineering survey for the initial 
application, intervenor found it necessary to file a subsequent application 
requesting certain minor modifications in the existing construction permit 
(R. 42). The principal change proposed was a relocation of the Antelope 
Hill transmitting tower. 


It was while intervenor's application for modification of construction 
permit, to relocate the transmitter station (Antelope Hill) to a site approx- 
imately a mile and a half away, was pending that the "unauthorized" con- 
struction took place at the newly proposed transmitter site rather than at 
the then authorized site. 


Thus, there was at the very least a color of authority in these cir- 
cumstances which is totally absent in all of the cases relied upon by the 
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appellant. At the time of the construction there was a construction permit 
for Station KAS41. Admittedly, at the time of the "premature construction" 
there was a departure from the precise terms of the then authorized con- 
struction permit for Station KAS41. But we re-emphasize — there was a 
construction permit. The very fact that there was such a permit permitted 
an exercise of discretion by the Commission which is, perhaps, not per- 
missible under other circumstances, cf. WJIV-TV, Inc. v. Federal Com- 
munications Commission, supra. 

This fact, in conjunction with other extenuating circumstances 
detailed to the Commission by intervenor in letters of July 8, 1958 (R. 98), 
and October 14, 1958 (R. 116), provided a reasonable basis for the Com- 
mission's determination that there had been no premature construction of 
Station KAS41 which would serve tb preclude the grant of a license authoriza- 
tion for that facility. 


In view of these circumstances, we respectfully submit that appellant 
has failed to show anything in this regard which could remotely serve to 
warrant a determination that the Commission has erred as a matter of law. 


mi 


INTERVENOR HAS CONSTRUCTED STATION KAS41 IN ACCORDANCE 
WITH THE TERMS OF THE CONSTRUCTION PERMIT AND APPELLANT 
HAS FAILED TO SHOW THE OCCASION OF ANY CIRCUMSTANCES 
ARISING OR FIRST COMING TO THE ATTENTION OF THE COMMIS- 
SION SINCE THE GRANT OF THE PERMIT WHICH WOULD MAKE THE 
OPERATION OF STATION KAS41 CONTRARY TO THE PUBLIC INTEREST; 
THUS THE LICENSE MUST BE ISSUED PURSUANT TO SECTION 319(c) OF 
THE ACT. 


Section 319(c) of the Communications Act (47 U.S.C. 319(c)) makes 
the issuance of a license to cover an authorized construction permit 
mandatory with only two. exceptions: 


(1) A showing that the facility as constructed does not 
reasonably comply with the terms of the issued con- 
struction permit; and 
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, (2) A showing that a change in circumstances, arising 
or first coming to the knowledge of the Commission 
since the granting of the permit would, in the judg- 
ment of the Commission, make the operation of such 
station against the public interest. 


Absent a finding that one or both of these circumstances exist, the Com- 
mission must issue the covering license authorization. 


: As shown in the appropriate construction permit authorization 
(R. 151), the Commission authorized intervenor to construct an integrated 
radio microwave system capable of providing a video transmission service 
from Antelope Hill, Nebraska, to receiver installations to be located in the 
towns of Alliance and Scottsbluff, Nebraska. The sole purpose of the com- 
munications service was, and is, the transmission of video programming 
as a common carrier for public hire to each of these towns. 


As the holder of common carrier communication authorizations, 
intervenor is imposed by statute with the obligation "to furnish such com- 
munications service upon reasonable request" to any members of the 
public having a need therefor, and intervenor is prohibited from making 
any “unjust or unreasonable discrimination in charges, practices, classi- 
fications, regulations, facilities or services for or in connection" with 


its services. 6 


In summary, the construction permit of April 14, 1959, authorized 
the construction of an integrated point-to-point communications system 
to provide service to the area of Scottsbluff and Alliance, Nebraska. The 
service was to be available to the public. 


Appellant does not allege any physical difference or departure by 
intervenor in either the construction or operation of the microwave system 
from that as initially authorized. The KAS41 system has been constructed 


6 47 U.S.C. 201(a) and 47 U.S.C. 202(a). 
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in accordance with the terms of the construction permit and now operates 
in the identical manner. At no time since grant of the modified construc- 
tion permit, issued April 14, 1959, has intervenor had any obligation what- 
soever to make application to the Commission to change or to modify its 
microwave operation prior to licensing the system. Thus, intervenor's 


construction of the system does "conform generally to the terms of said 
permit" in accordance with the language of Section 319(c) of the Act. In 
fact, intervenor's construction and operation of Station KAS41 conform 


identically in all respects to the appropriate construction permit authoriza- 
tion. 


Traditionally, the determinations made upon all applications for 
licenses filed with the Federal Communications Commission are delegated 
for staff action thereon. Where a construction permit is granted and the 
facility is constructed substantially in conformance with that permit, the 
issuance of covering license authorization is, perhaps, the most ministerial 
of all functions performed by the Commission. 


In In re Application of Benton Broadcasting Service, 9 Pike & Fischer 
RR 586 (1953) at p. 588, the Commission, in discussing the issuance of 


licenses in connection with the provisions of Section 319(c) of the Com- 
munications Act, stated: 


"Thus, this section of the Act provides a high degree of’ pro- 
tection to holders of construction permits because the Com- 
mission can withhold the issuance of a license only in those 
cases where the facts and circumstances first coming to the 
knowledge of the Commission since the granting of a construc- 
tion permit would, in the Commission's judgment, make the 
operation of such ‘station against the public interest. At the 
license issuing level the question as whether particular facts 
and circumstances warrant denial of a license must be resolved 
in the light of the policy of this section. Facts which might war- 
rant denial of construction permit or at least a hearing on the 
application, may not warrant a denial of a license or evena 
hearing on the license application. 


* * * 
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"Thus, circumstances which might constitute a sufficient 
basis upon which to lodge a valid 309(c) protest against 
a particular construction permit may not be sufficient 
to justify the Commission in designating for hearing the 
license application to cover that particular permit." 


See also In re Application of Queen City Broadcasting Co., 17 Pike & 
Fischer RR 1 (1958); and In re Application of California Inland Broad- 


casting Co., 15 Pike & Fischer RR 1 (1957). 


Furthermore, The House Report on Communications Act Amend- 
ments, 1952,” has the following to say concerning the issuance of licenses 
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to cover construction permits: 


‘As heretofore pointed out, the provisions of Subsections 
[ 309] (a), (b), and (c), will not apply to station licenses 

_ the issuance of which is governed by Section 319. Ina 
later section the committee amendment modifies Section 
319 to so provide. The present law, in Section 319(b), 
directs the Commission to issue a station license upon 
completion of a station for the construction of which a 
-permit has been granted, upon it being made to appear 
that the terms, conditions, and obligations set forth in 
the application and permit have been fully met and that 
no cause or circumstances arising or first coming to the 
knowledge of the Commission since the granting of the 
permit would, in the judgment of the Commission, make 
the operation of the station against the public interest. 

It would seem that in most cases the issuance of such 
license would almost automatically follow from the fact 
‘that the construction permit was granted. It appears ob- 
vious that the new prehearing and protest procedures of 
the revised Section 309(b) and (c) should not apply with 
respect to licenses the issuance of which is provided for 
. by Section 319. However, the new prehearing and protest 

procedures of Section 309 will be applicable to the issuance 


of the construction permit for station in question." (Em- 
phasis Supplied) 


In the circumstances of this case it was clearly, and solely, the 
initial authorization of a microwave service to the Scottsbluff area to 
which appellant had any semblance of a proper right of objection. Indeed, 
as a practical matter, it is the use of the intelligence (television pro- 


gramming) carried over the microwave system which appellant finds 


7 House Report No. 1750, 82nd Congress, 2d Sess., April 8, 1952 (1 Pike & 
Fischer RR 10:311). 
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competitively distasteful and desires to restrain. However, in its rele- 
vance, materially, and proper legal connotation before the Federal Com- 
munications Commission it is only the proposed institution of the radio 
service which appellant is afforded any opportunity for relief. Once the 
service is authorized and a construction permit issued — and absent 
timely formal objection —, and as long as the Common Carrier com- 
munication operation is conducted substantially in conformance with the 
authorization, the Commission is not the proper forum to adjudicate pri- 
vate economic disputes such as appellant presents here. Report and 


Order in Docket No. 12443, CATV Systems and Auxiliary Television 
Services, 18 Pike & Fischer RR 1573 (1959) at paras. 67 and 75.8 


—_—_—? 


Appellant's position in this matter is based upon the fallacious 


argument that a customer for the common carrier microwave service, 


different from the one initially specified in the application for construc- 
tion permit, makes the common carrier radio operation materially and 
substantially different from that initially authorized.? Carrying this 


8 Parenthetically, the Court should be aware that the Commission has concluded, 
as a matter of law, that it: 
"[W]ould not constitute a legally valid exercise of regulatory juris- 
diction over common carriers to deny authorizations for common 
carrier microwave . . . transmission of television programs to 
CATV systems on the ground that such facilities would abet the 
creation of adverse competitive impact by the CATV on the con- 
struction or successful operation of local or nearby [television] 
stations." 
Report and Order in Docket No. 124438, CATV Systems and Auxiliary Television 


Services, supra, at para. 77. See also In the Matter of Western Union Telegraph 
Company, 8 Pike & Fischer RR 193 (1953), where it was held that the only proper 


ground for denial of access to public communications service to a particular mem- 
ber of the public is where it can be shown that such use would be in furtherance of 
an unlawful act: 


i At the time that intervenor's application was filed, it was represented that 
there was a likelihood of a community antenna television system customer in the 
town of Scottsbluff who would require the service (R. 36). Subsequently, however, 
the expected community antenna television system in Scottsbluff did not material- 
ize. However, such a system was constructed in Gering, Nebraska, which is con- 
tiguous to the town of Scottsbluff (R. 263), and intervenor's microwave operation, 
as granted, was ideally situated to provide service to Gering as well as to Scotts- 
bluff. Thus service was commenced. If the microwave system had been in opera- 
tion with a Scottsbluff customer and the Gering customer had requested service, 
intervenor would have been obligated to meet the request. 
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false premise to its logical conclusion would, however, result in absurd - 
ities. For example, where a common carrier service is authorized upon 
a showing of a need by a particular customer, the rendition of that same 
public service to subsequent customers would, under appellant's theory, 
provide a "substantially different" operation from that as initially 
authorized. In other words, following appellant's theory, each subsequent 
customer for the common carrier service would again subject the initial 
authorization to the hearing procedure to determine whether the service 
should have been authorized. 


Appellant urges that it is not operation of the common carrier 
radio facility which is significant but rather the use which the public 
makes of the intelligence — in this case television programming — 
transmitted over the facility. In this regard, the Commission, in dis- 
cussing the pertinent factors to be considered in passing upon applications 


for common carrier microwave facilities, has specifically pointed out: 


"That in relation to the authorization of a common 
carrier facility . . ., it is neither proper, perti- 
nent, nor necessary for us to consider the specific 
lawful use which the common carrier subscriber 
may make of the facilities of the carrier." (Report 


and Order in Docket No. 12443, CATV Systems and 
Auxiliary Television Services, supra, at para. 74. 
Appellant's identical argument in this regard was rejected by the 
Commission in its letter to appellant of September 28, 1960 (R. 208) 
wherein the Commission pointed out that: 
"As a communication common carrier Collier Elec- 
tric Company is obligated to offer service without ~ 
discrimination to any member of the general public 


making reasonable request for such service. Since 
the subject application for license covered the terms 
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of the outstanding construction permit for a terminal 


at Scottsbluff, Nebraska, the change of subscriber to 
the adjacent community of Gering would not appear 


to be material to its consideration. You appear to 
construe the radio terminal point (Scottsbluff) as 
equal in the subscriber's place of operation. This 
is a misconception. The fact that the radio terminal 
in this case is at a location designated as ‘Scottsbluff’ 
is coincidental, and not limiting in effect; i.e., the 
carrier is free to give service to any subscriber de- 
siring it from the terminal and, indeed, it is obligated 
to do so." 
Intervenor submits that the Commission's determination in this regard 


is wholly in accordance with traditionally accepted common carrier 
principals. : 


Intervenor's construction permit authorization for this service was 
initially issued upon a showing that there was a likelihood that community 
antenna television systems, to be located in the areas of the proposed 
terminal receivers, had a requirement for video transmission service. 
Every relevant and material fact was before the Commission when the 
application was granted. Appellant, in fact, exhausted itself'in attempting 
to persuade the Commission, prior to grant of intervenor's application, 
that the provision of microwave service to community antenna television 
systems in the area of Scottsbluff would be competitively harmful to its 
broadcast operation and would not, therefore, be in the public interest 
(R. 59, 91, 106 and 131). Would appellant now be heard to say that the 
community antenna television system operation in the town of Gering — 

a much smaller community than Scottsbluff — rather than operation in 
Scottsbluff proper, is the type of change in circumstances which would 
render a reversal of the initial public interest determination made by 

the Commission in granting the application? The facts of this matter 
make it perfectly clear that nothing new has even been alleged which 
would provide tlie Commission with any reasonable basis to withhold 

the license for Station KAS41. Absent such grounds, the Commission 
must license the microwave station which it authorized to be constructed. 
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With further regard to this aspect of appellant's argument, and its 
effort to attach an unwarranted significance to the fact that there has 
been a change in customers for the microwave service from that as 
initially specified in intervenor's application for construction permit, 
the Commission has previously made it perfectly clear that the require- 
ment imposed upon a common carrier applicant to show a likelihood of 
a customer for the proposed service is strictly confined to the showing 
of a probable "need™ for the service. In the rt and Order 
in Docket No. 12443, CATV Systems and Auxiliary Television Services, 
supra, at para. 74, the Commission, in discussing the "showing" required 
to be made by a common carrier -applicant in order to obtain a grant, 
stated, inter alia: 

"There is, typically, the necessity for showing. . . that 

there is now in being one or more members of the pub- 

lic who require the service, or some reasonable expect- 

ancy that one or more such persons will present them- 

selves if the facility is authorized. There is no examina- 

tion of the ‘content’ of the intelligence which is to flow 

over the communications circuit.” 

Therefore, the use made of the facility of the carrier, if lawful, is of no 
concern to the Commission's regulation of common carrier communica- 


tions. 


Thus, the very basis of Frontier's argument, purporting to show 
that the license application in question here proposes a significantly 
"different service" than that authorized, has specifically been repudiated 
by the Commission. 


We re-emphasize, a proper and timely objection — pursuant either 
to Section 309(c) or Section 405 of the Communications Act might have 
been filed within thirty days of the date of the public notice of the con- 
struction permit grant of April 14, 1959; but, clearly no such objection 
will lie against the issuance to intervenor of a license to cover the con- 
struction permit of April 14, 1959. 
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Finally, intervenor submits that even if there was a "premature 
construction" of Station KAS41 within the meaning of 47 U.S.C. 319(a), 
this matter was before the Commission prior to the time that the permit 
was granted; therefore, it is not a circumstance "first coming to the 
knowledge of the Commission since the granting of the permit," and the 
mandate of 47 U.S.C. 319(c), requiring the grant of a license, controls. 


Therefore, the record facts of this matter and the statutory pro- 
visions of Section 319(c) of the Communications Act preclude the relief 
urged by appellant. 


CONCLUSION 


For all of the foregoing reasons the actions of the Federal Commun- 
ications Commission of September 16, 1960, in granting a modified license 
for Station KAS41, and of December 7, 1960, denying appellant's Protest 
and Petition for Reconsideration should be affirmed; and this appeal 


should be denied. 
Respectfully submitted, 


JOHN P. COLE, JR. 
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Collier Electric Company 
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THE QUESTION OF COLLIER'S PREMATURE CONSTRUCTION 
IS PROPERLY BEFORE THIS COURT 
In our opening brief we argued (pp. 13-15) that the Commission 
had acted contrary to a specific statutory prohibition when it issued 
Collier the license which is the subject of this appeal. The basis for 
this contention was the fact that the facilities which were licensed had 
been largely built without a construction permit being issued to Collier, 
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and Section $19(a) of the Communications Act, 47 U.S.C. 319(a), provides 
that: 
“No license shall be issued . . . for the operation of any 
_ station . . . unless a permit for its construction has been 
” granted by the Commission." 

Collier contends (Brief, pp. 10-13) that this issue of premature 
construction is not properly before the Court. The basis for this con- 
tention is that the Commission on two occasions had granted authoriza- 
tions for the facilities in question despite knowledge of the facts as to 
premature construction, and that Frontier had not appealed from these 
earlier grants. This may perhaps be a basis for an argument seeking 
to justify the merits of the Commission's action here being appealed, and 
indeed both Collier and the Commission have urged that the Commission 
acted properly on the merits in denying the Frontier claim in this regard. 
But’ these facts provide no support for a claim that the issue as to pre- 
mature construction is not properly before the Court. 


It is undisputed that Frontier filed with the Commission a timely 
pleading directed against the grant of the license which is the subject of 


this appeal, and that the Frontier petition clearly presented to the Com- 
mission the issue as to premature construction. (See R. 224-27, 231) 
Frontier's notice of appeal specifically preserved the issue as to pre- 
mature construction (see pp. 10, 14, 15), and that issue is the subject of 
one of the questions here presented (Question No. 6) as agreed upon by 
the parties in this proceeding. Finally, it is undisputed that Frontier 
was a party in interest with standing to file its petition before the Com- 
mission and with standing to appeal the Commission's order to this 
Court. The Collier contention that the premature construction issue is 
not properly before the Court must therefore be rejected. 


— 


: See March 14, 1961, Stipulation, which also records the reservation by coun- 
sel for the Commission and Collier of the right to argue that issue No. 6 is not 
properly before the Court. While Collier has so argued, the Commission has not. 


3 

I 
NEITHER THE COMMISSION NOR COLLIER HAS PRESENTED 
ANY VALID REASON TO SUPPORT THE COMMISSION ISSUANCE 
OF THE LICENSE DESPITE THE PREMATURE CONSTRUCTION 

As noted above, Section 319(a) of the Communications Act specifi- 
cally prohibits the issuance of a license for the operation of any station 
unless a permit for its construction has been granted by the Commission. 
And this Court has made it clear in WJIV-TV, Inc. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 391, 231 F. 2d 725 (1956), that 
facilities which have been built in the absence of a construction permit 
may not later be licensed even upon the issuance of a permit, since the 
Court held that: 

"Congress did intend . . . that station construction 

erected prior to issuance of a permit therefor should not 

be licensed for operation" id. at 97 U.S. App. D.C. 398, 

231 F. 2d at 732. 

Since the record shows that Collier itself had admitted (R. 98) and 
the Commission had found (R. 153-54) that the facilities here’in ques- 
tion had been largely built prior to the issuance of a permit authorizing 
their construction, it is clear that the specific prohibition of Section 
$19(a) applies and that the statute forbade the issuance of the license 
which is the subject of this appeal. 


The Commission's defense in its brief (see pp. 14- 19)? is built 
upon (a) the fact that it had granted a construction permit for these 
facilities despite its knowledge of the unauthorized construction, and (b) 
the legal theory that Frontier could not reassert these matters in con- 
nection with the license application. The Commission argues that it was 
obliged to grant the license application when shown that construction had 


. The Commission's opinion contains no discussion of the issue of premature 
construction. : 
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been completed in accordance with the permit. Collier has taken essen- 
tially the same position (Brief, pp. 15-28). 


We agree that in connection with the original grant of the con- 
struction permit Frontier pointed to premature construction by Collier. 
Nor do we challenge the right of the Commission at the time a construc- 
tion permit is sought to consider questions of premature construction, 
as well as other matters relating to the qualifications of an applicant 
or to whether the public interest would be served by issuing a license 
to that applicant.* And we agree that in a majority of the cases before 
it the Commission will find that the determinations it has made in 
granting an application for construction permit will call as a routine 
matter for the issuance of a license in response to an application show- 
ing that construction has been completed in accordance with the con- 
struction permit. ‘But we are here concerned not with the generality of 
licenses issued by the Commission but with a specific license issued in 
the face of a specific statutory prohibition against its issuance. 


The Commission asserts (Brief, p. 18) that "Frontier mistakes 
the substantive command of Section 319(a) concerning premature con- 
struction for a direction that the matter be considered at the time a 
covering license is applied for." But Frontier has made no mistake. 


3 Goltier also contends (Brief, pp. 14-15) that the fact that there had been a 
permit outstanding for different Collier facilities from those which were built 
and at a different location from the site where they were built provided a "color 
of authority" for the construction which permitted "an exercise of discretion by 
the Commission" which the Commission and this Court held was not permissible 
in the WJIV-TV, Inc. case. No legal support is provided for this argument, in 
which the Commission has not joined, and it is clear that the flat prohibition in 
Section 319(a) of the Act is at least equally applicable to the Collier situation as 
it was to that in WJIV-TV, Inc., where there was a genuine basis for doubt 
whether "construction" within the meaning of Section 319(a) had in fact taken 
place. 


4 ashbacker Radio Co. v. Federal Communications Commission, 326 U.S. 327 
(1945); Federal Communications Commission v. WJR, The Goodwill Station, Inc., 
337 U.S. 265 (1949); and Federal Communications Commission v. Allentown 
Broadcasting Corp., 349 U.S. 358 (1955), stand for no more in the context of this 
case than that the Commission may consider these matters in connection with the 
application for construction permit. They do not hold that these matters may not 
be considered in connection with the license application. 
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Its objection is directed against the Commission's failure to obey what 


the Commission itself recognizes is a "substantive command." If the 
Commission had obeyed the command and had refused to grant the 
license, then Frontier would have had no occasion to appeal. 


Reduced to its simplest terms, the interpretation of Section 319(a) 
which the Commission advances appears to be as follows: No construc- 
tion permit shall be issued for any facilities construction of which has 
begun prior to the issuance of the permit, but if the Commission shall 
unlawfully issue such a permit, then it must thereafter issue a license 
for the operation of those facilities, upon being satisfied that the con- 
struction has been completed in accordance with the specifications set 
forth in the permit. The only difficulty with this construction is that it 
is contradicted by the statute itself, which provides that no license shall 
be issued. : 


The Commission has sought in two ways to avoid the effect of this 
unambiguous language. First, it contends (Brief, pp. 16-17) that the 
distinction in the Communications Act between construction permits and 
licenses has frequently been blurred, and that this Court held in Goss v. 
Federal Radio Commission, 62 App. D.C. 301, 67 F. 2d 507 (1933), that 
an application for a construction permit was "in substance and effect an 
application for a station license." (62 App. D.C. at 302, 67 F.2d at 508) 


This interpretation of Section 16 of the Radio Act of 1927, neces- 
sary in order to give a right of appeal to an applicant denied a construc- 
tion permit by the Radio Commission, can hardly be of controlling effect 
in construing Section $19(a) of the Communications Act, when that Sec- 
tion specifically distinguishes between a "license . . . for the operation" 
of a station and a "permit for its construction." This distinction is in 
exact accord with the definitions of "license" and "construction permit" 
which were added by the Communications Act Amendments, 1952 (66 
Stat. 711) as Sections 3(bb) and 3(dd) of the Act, 47 U.S.C. 153(bb), 
153(dd). Thus a "license" is defined as an "instrument of authorization 
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. . .for the use or operation of apparatus .. .” and a “permit for con- 
struction” is defined as an "instrument of authorization . . . for the con- 


struction of a station, or the installation of apparatus .. ." (Emphasis 
supplied) The Commission order here being appealed did not granta 
permit for construction. It granted Collier a license for the operation 
of radio apparatus, and this license was forbidden by Section 319(a) to 
be issued. 


Moreover, even if the Commission were correct and the construc- 
tion permit previously issued Collier could be considered a "license" 
within the meaning of Section 319(a), the Commission's later grant of 
the license would be no more lawful, for Section 319(a) prohibited the 
issuance of a license to Collier, and the authorization here in question 
was undoubtedly a license, regardless of whether the earlier construc- 
tion permit could also be defined as a license. Only by showing that the 
instrument of authorization issued by the Commission order here under 
appeal was not a "license" within the meaning of Section 319(a) could 
the Commission justify its failure to heed the command of that Section. 
And neither the Commission nor Collier has even sought to dispute that 
the instrument which the Commission issued was in fact a license. 


_ The second Commission effort (see Brief, p. 18) to avoid the com- 
mand of Section 319(a) prohibiting issuance of the license is based upon 
Section 319(c), which provides that under certain circumstances the 
Commission "shall issue a license .. ."". But Section 319(c), which sets 


forth general instructions to the Commission with respect to the issu- 
ance of licenses, cannot reasonably be construed so as to abrogate the 
specific provisions of Section 319(a). Section 319(c) must be interpreted 
consistently with Section 319(c) so as not to refuse issuance of a license 
prohibited by Section 319(a). 


That Congress intended this interpretation is apparent from the 
terms of the two sections. Thus Section 319(a) provides that no license 
shall be issued unless a construction permit "has been granted" by the 
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Commission, and, as shown above, the WJIV-TV, Inc. case holds that the 
issuance of the construction permit must precede all construction. Sec- 
tion 319(c) provides that upon the completion of any station for the con- 
struction of which "a permit has been granted" and upon certain other 
conditions, the license shall be granted. Thus Section 319(c) echoes the 
requirement in Section 319(a) that in order for a license to be issued a 
construction permit must be issued prior to any construction. Conse- 
quently, the prohibition in Section 319(a) against the issuance of a license 
is in no way abrogated or modified by the provisions of Section 319(c). 


i 


THE COMMISSION HAD THE POWER AND THE DUTY TO 
ENTERTAIN THE FRONTIER PROTEST AND PETITION 

In Part I of our opening brief (pp. 16-32) we showed, first, that the 
Frontier pleading was entitled to be treated as a protest under Section 
309(c) of the Act as then in effect, thus entitling Frontier to a hearing as 
a matter of right, and, second, that even if this were not the case, the 
Commission had ample authority under Section 319(c) of the Act to enter- 
tain the pleading as a petition for reconsideration and to grant the relief 
requested by Frontier. We thus showed that the Commission erred in 
holding that it could not entertain the pleading, and that its refusal to 
grant the requested hearing was an abuse of discretion. 


The Commission and Collier have disputed this showing, and the 
briefs which have already been filed have for the most part clearly de- 


fined and set out the issues. We shall therefore here confine ourselves 
to two matters. 


1. We agree with the Commission's brief (pp. 23-24) that in 
determining whether to set an application for hearing the Commission 
had a measure of discretion under Section 319(c) which it did not have 
under the mandatory hearing provisions of Section $09(c).” But in its 


5 see pages 17-20 of our opening brief for a showing that the are of 
Section 309(c) were also applicable here. 
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opinion the Commission twice said that it had no discretion. It said that 
it “cannot entertain" the Frontier petition (R. 267; and see R. 266), by 
which it clearly meant that it had no choice but to deny the petition.© 
But, as we showed in our opening brief (pp. 20-32), the Commission had 
ample discretion to grant the petition if it so desired. Since it applied 
the wrong legal standard, the case must be returned to the Commission 
for exercise of its discretion based on the facts and in the light of the 
proper standard. Securities and Exchange Commission v. Chenery Cor- 
poration, 318 U.S. 80 (1943); William Chae-Sik Lee v. Kennedy, _—iU-S.. 
App.D.C.__, __ F.2d__ (Case No. 15,987, June 29, 1961).” 


2. In seeking to defend the merits of the Commission's action 
under Section 319(c), both the Commission (Brief, pp. 23-31) and Collier 
(Brief, pp. 15-16) appear to take the position that the Commission may 
grant a hearing under that Section only on the basis of a "cause or cir- 
cumstance arising or first coming to the knowledge of the Commission 
since the granting of the permit . . 8 But they have completely over- 
looked the requirement of Section 319(c) that a condition precedent to 
the issuance of a license is that it be "made to appear to the Commission 
that all the terms, conditions, and obligations set forth in the application 
and permit have been fully met .. .” 


6 «he Commission's brief (note 19, p. 24) contends that when it said it could 
not “entertain” the petition the Commission undoubtedly" meant that it could 
not grant the petition, not that it could not consider it. But this contention is ir- 
relevant to the principal point, which is that, contrary to its own view, the Com- 
mission had the discretionary power to grant the petition if it so desired. 


f The Commission's brief itself appears to have abandoned any claim that 
the Commission was powerless to grant the Frontier petition if it so desired. 
For while the brief at some length (pp. 23-31) defends the merits of the Com- 
mission's action, at no point does it assert that the Commission was powerless 
to take any other action. 


8 The Commission's opinion was to the same effect: "The determination now 
as to whether or not Collier is a common carrier is not, in our opinion, material 
to the determination as to whether a protest and petition for reconsideration will 
lie in this case, since this factor is not a new circumstance arising since the 
date of the grant of the construction permit." (R. 268) 


9 


As we showed in our opening brief, one of the terms, conditions 
and obligations of the application and the permit was that Collier be a 
common carrier. Although before issuing the license, the Commission 
therefore had to satisfy itself that Collier was a common carrier, the 
Commission's own opinion shows that the Commission had not satisfied 
itself of that fact (see R. 267-68). This point was fully argued in our 
opening brief (see pp. 23-24), but no response was made in the brief of 
either the Commission or Collier. 


The Commission stated that it would defer the question of Col- 
lier's status as a common carrier until the filing of an application for 
renewal of license. (R. 267- 68)° But it had no statutory authority to do 
this. Indeed it was required to consider Collier's status as a "common 


carrier" by Section 319(c), upon which it relied exclusively for its 


authority to issue a license. 
Respectfully submitted, 


BERNARD KOTEEN 
ALAN Y. NAFTALIN 


1000 Vermont Avenue, N. W. 
Washington 5, D.C. 
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9 The Collier renewal application was filed in January, 1961. On February 6, 
1961, Frontier filed a petition to deny that application, raising, among others, 
the question of Collier's failure to perform as a common carrier. Although 
almost seven months have expired since the filing of that petition, the Commis- 
sion has not yet acted either upon it or upon the Collier renewal application. 


